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The provisions of this Part XIIII issued under section 17 of the act of October 5, 1984 (P. L. 734, No. 159) (35 P. S. §7317).
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The provisions of this Chapter 301 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909, unless otherwise
noted.
§301.1. Purpose and scope.
This chapter implements the jurisdictional and other requirements under sections 18 and 19 of the act (35 P. S. §§7318 and
7319). In addition, this chapter sets forth the effective dates of this part under section 22 of the act (35 P. S. §7322).
§301.2. Definitions.
The following words and terms when used in this part, have the following meanings, unless the context clearly indicates
otherwise:
Act — The Worker and Community Right-to-Know Act (35 P. S. §§7301 — 7320).
Article — A manufactured item which is formed to a specific shape or design during manufacture, which has end use
functions dependent in whole or in part upon its shape or design during end use and which does not release, or otherwise
result in exposure to, a hazardous chemical under normal conditions of use.
Chemical — An element, substance, chemical compound or a mixture of elements, substances or compounds. The term
does not include an article, a food, drug or cosmetic as defined in the Federal Food, Drug and Cosmetic Act (21 U.S.C.A.
§321). The term does not include cosmetics, tobacco or products which are primarily intended for sale on the retail market
to the general public and are sealed in the packages to be used therewith.
Chemical Abstracts Service number — The unique identification number assigned by the Chemical Abstracts Service to
chemicals.

Chemical identification sheet (CIS) — A written document, prepared under the act, which contains, in the case of a hazardous mixture, the identity by chemical name, common name and Chemical Abstracts Service number; special hazardous
substances comprising 0.01% or more of the mixture and hazardous substances comprising 1.0% or more of the mixture;
and other substances comprising 3.0% more of the mixture.
Chemical name — The scientific designation of a chemical under the nomenclature system developed by the International
Union of Pure and Applied Chemistry or the Chemical Abstracts Service rules of nomenclature.
Common name — A designation or identification other than a chemical name or trade name, by which a substance is
generally known, such as a nonsystematic scientific name, which clearly identifies a single chemical or mixture and which is
unique to that specific chemical or mixture.
Consumer product — A consumer product shall be defined in accordance with the Consumer Product Safety Act (15 U.S.C.A.
§§2051 — 2083) and Federal Hazardous Substances Act (15 U.S.C.A. §§1261 — 1276) when subject to a consumer
product safety standard or labeling requirement of those acts or regulations issued under those acts by the Consumer
Product Safety Commission.
Container — A receptacle used to hold a liquid, solid or gaseous substance including, but not limited to, bottles, barrels,
boxes, cans, cylinders, drums, cartons, vessels, vats and stationary tanks. The term does not include receptacles into which
substances are transferred by the employe from labeled containers and which are intended only for the immediate use by
the employe who performs the transfer, or receptacles which are primarily designed to be sold on the retail market for use by
the general public.
Department — The Department of Labor and Industry of the Commonwealth.
Director — The Director of the Worker and Community Right-to-Know program designated by the Secretary or the Director’s
designee.
Employe — A person currently working for an employer, except domestic or casual laborers employed at the employer’s
place of residence. A former employe is considered an employe, except that the former employe’s rights are subject to a
request made by the former employe and received by the employer.
Employe representative — An individual or organization authorized by an employe to exercise the right to request information under the act. The term includes a recognized or certified collective bargaining agent for an employe without regard to
individual employe authorization.
Employer — An individual, partnership, corporation or association doing business in this Commonwealth. The term includes
the Commonwealth, its political subdivisions — including school districts — and an officer, board, commission, agency,
authority or other instrumentality thereof.
Environmental hazard — A substance, emission or discharge determined by the Department to be a hazardous substance
and which, because of its particular or extreme properties, poses a danger if released into the environment.
Exposure — A situation arising from a workplace operation where an employe may ingest, inhale, absorb through the skin or
eyes or otherwise come into contact with a chemical or mixture.
Hazardous mixture — A mixture that contains one or more hazardous substances, in a concentration of 1.0% or greater in
the mixture or a mixture that contains one or more special hazardous substances or environmental hazards in concentrations of 0.01% or greater in the mixture. The term includes a new mixture resulting from the combination of a special
hazardous mixture and one or more chemicals or mixtures.
Hazardous substance — A chemical or mixture defined under section 3 of the act (35 P. S. §7303). The term includes
hazardous mixture. The term does not include substances naturally existing and not created as a result of, or in connection
with, a manufacturing process, such as animal manures and coal.
Hazardous substance fact sheet (HSFS) — A written document prepared by the Department for the purpose of transmitting
information about a hazardous substance to employers, employes or members of the general public.
Hazard warning — Words, pictures, symbols or a combination of these appearing on a label which conveys information
regarding actions or cautions to be taken with regard to the associated hazardous substance.
Health professional — A physician, nurse, industrial hygienist, toxicologist or epidemiologist providing medical, occupational
health or environmental health services.

Importer — The first business within the customs territory of the United States which handles chemicals produced in other
countries and intended for sale and distribution to purchasers within the United States.
Label — A sign, emblem, sticker or marker affixed to or stenciled into a container listing the information required under
section 6 of the act (35 P. S. §7306) and Chapter 309 (relating to labeling and substances).
MSDS — Material Safety Data Sheet.
Manufacturer — An individual, partnership, corporation, association or other person who provides, extracts, produces, uses
or otherwise makes chemicals for sale or distribution having a Standard Industrial Classification as designated in the Standard Industrial Classification Manual prepared by the Federal Office of Management and Budget within major groups 20
through 39, inclusive.
Material Safety Data Sheet (MSDS) — A written document prepared by a manufacturer, supplier or importer in conformity
with section 4 of the act (35 P. S. §7304) for the purpose of transmitting information concerning a chemical.
Mixture — A combination of chemicals not involving a chemical reaction.
NIOSH Registry of Toxic Effects of Chemical Substances — The online data base of the National Institute for Occupational
Safety and Health Registry of Toxic Effects of Chemical Substances.
OSHA — The Federal Occupational Safety and Health Administration.
Private label — A unique sign, emblem, sticker or marker identifying a product or trade name and accompanying information
under which a supplier markets a product manufactured by another manufacturer. Private labels are generally characterized
by the following:
(i)

The name of the private label product is different from that used by the manufacturer.

(ii)

The name, address and telephone number of the supplier appear on the label instead of the name, address
and telephone number of the manufacturer.

(iii)

The directions for use, hazard warnings and precautionary information are based on the manufacturer’s
information.

Research and development laboratory — A specially designated area used primarily for research, development, teaching or
testing activity, and not primarily involved in the production of goods for commercial sale, in which chemicals are used by or
under the direct supervision of a technically qualified person.
Sealed package — A portable container into which the manufacturer, importer or supplier has placed chemicals, and which
is sealed by the manufacturer, importer or supplier for transport to another location, and which is intended to remain sealed
until reaching its final destination. The term includes containers used to transport hazardous wastes under the Resource
Conservation and Recovery Act of 1976 (42 U.S.C.A. §§6901 — 6986) or the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (26 U.S.C.A. §§4611 — 4682) and (42 U.S.C.A. §§6911, 6911e and 9601 — 9657).
Secretary — The Secretary of the Department.
Special hazardous substance — A hazardous substance so designated by the Department because its particular toxicity,
tumorigenicity, mutagenicity, reproductive toxicity, flammability, explosiveness, corrosivity or reactivity poses a special hazard to health and safety.
Supplier — An individual, partnership, corporation, association or other person inside or outside of this Commonwealth, who
manufactures, supplies, imports or distributes a chemical for sale, distribution or use within this Commonwealth.
Technically qualified person — A person who because of education, training or experience understands the risk associated
with a hazardous substance or mixture containing a hazardous substance being handled by an employe under his supervision or guidance.
Trade name — A designation or identification such as a code name or number, or a brand name, used by an employer or
supplier to identify a chemical other than by its chemical or common name.
Trade secret — A formula, plan, pattern, process, production data, information or compilation of information, including

chemical or common name, which is known only to an employer and a limited number of other individuals, and which is used
in the fabrication and production or development of a product, process or service and which gives the employer possessing
it a competitive advantage over businesses who do not possess it, or the secrecy of which is certified by an appropriate
official of the Federal Government as necessary for national defense purposes.
Workplace — A building or work area or contiguous group of buildings or work areas at one geographical location composing
a plant site in this Commonwealth used by the employer on a permanent or temporary basis to conduct business.
Work area — A room, section of a room or defined space within a workplace where workers are based for the regular
performance of their duties.
Source
The provisions of this §301.2 amended September 15, 1995, effective September 16, 1995, 25 Pa.B. 3851. Immediately
preceding text appears at serial pages (109954) to (109956) and (126527) to (126528).
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§301.3. Jurisdiction/exemptions.
(a) Information about hazardous substances required. Employers and chemical suppliers doing business in this Commonwealth shall provide information about the identity and hazards of hazardous substances used in the workplace, except
as provided in this chapter.
(b) Exemptions.
(1)

Manufacturers as defined in §301.2 (relating to definitions) and private sector employers regulated by OSHA’s
Hazard Communication Standard at 29 CFR 1910.1200 (relating to hazard communication) with respect to the
communication of information to their employes about hazardous chemicals found in their workplace are exempt
from the following:

Act

Regulations

Item

Section 3
(35 P. S. §7303)

§§305.2(b), 305.3(b) (relating to maintenance
and disclosure of Hazardous Substance Survey
Forms; and maintenance and disclosure of
Environmental Hazard Survey Forms)

Providing Hazardous Substance Survey
Forms and Environmental Hazard
Survey Forms to Employes

Section 4
(35 P. S. §7304)

Chapter 307 (relating to Material Safety Data
Sheet (MSDS))

Providing MSDSs to employes

Section 7(a)(1)
(35 P. S. §7307
(a)(1))

Chapter 311 (relating to posting notices and
other information)

Posting information in the workplace

Section 6
(35 P. S. §7306)

Chapter 309 (relating to labeling of substances)

Labeling containers and pipelines in the
workplace

Section 8
(35 P. S. §7308)

Chapter 313 (relating to employer educational
and training program)

Training employes

(2)

An article is exempt from the act and this part under section 18(a)(1) of the act (35 P. S. §7318(a)(1)).

(3)

A product intended for personal consumption by employes in the workplace is exempt from the act and this part
under section 18(a)(2) of the act (35 P. S. §7318(a)(2)).

(4)

A consumer product that is packaged in a container which is primarily designed for distribution to, and use by, the
general public is exempt from the act under section 18(a)(3) of the act (35 P. S. §7318(a)(3)).

(5)

A product primarily intended for sale on the retail market to the general public and sealed in a package to be used
therein is exempt from the act under section 2 of the act (35 P. S. §7302).

(6)

Foods, drugs and cosmetics as defined in the Federal Food, Drug and Cosmetic Act (21 U.S.C.A. §321); 21 CFR
Part 1 (relating to general regulations for the enforcement of the Federal Food, Drug and Cosmetic Act and the
Fair Packaging and Labeling Act); section 18(a)(4) of the act (35 P. S. §7318(a)(4)) and other cosmetics, under the
definition of chemical in section 2 of the act (35 P. S. §7302) are exempt.

(7)

Tobacco, as defined in section 2 of the act (35 P. S. §7302) and under the Federal Cigarette Labeling and Advertising Act (15 U.S.C.A. §§1331 — 1341) is exempt.

(c) Special applications.
(1)

Research and development laboratories.
(i)
A research and development laboratory is not required to do the following:

(ii)

(2)

(A)

Complete a Hazardous Substance Survey Form under section 3 of the act (35 P. S. §7303) and
§303.1 (relating to Hazardous Substance Survey Forms).

(B)

Complete an Environmental Substance Survey Form under section 3 of the act (35 P. S. §7303) and
§303.2 (relating to Environmental Hazard Survey Forms).

(C)

Conduct onsite testing under section 3 of the act (35 P. S. §7303) and §323.6 (relating to onsite
testing of environmental hazards).

(D)

Prepare MSDS under section 4 of the act (35 P. S. §7304) and Chapter 307 (relating to Material
Safety Data Sheet (MSDS)).

(E)

Disclose new information regarding a hazardous substance under section 5(b) of the act (35 P. S.
§7305(b)) and §307.13 (relating to new information).

(F)

Post lists of hazardous substances and special hazardous substances found in the workplace, and
environmental hazards emitted or discharged therefrom under section 7(a)(1) of the act (35 P. S.
§7307(a)(1)) and Chapter 311.

(G)

Label containers and pipelines under section 6 of the act (35 P. S. §7306) and Chapter 309.

(H)

Provide public access to information under section 5(g) of the act (35 P. S. §7305(g)) and §305.6
(relating to public access).

(I)

Develop new MSDSs for new or experimental chemicals created in the laboratory under section 18(b)
of the act (35 P. S. §7318(b)) and §307.8 (relating to responsibility for preparing MSDSs).

A research and development laboratory shall make available MSDSs for chemicals otherwise acquired
from manufacturers, suppliers and importers under section 18(b) of the act (35 P. S. §7318(b)).

Sealed packages.
(i)

(ii)

A sealed package handled by an employer which stores, warehouses or transports sealed packages and
which is not the manufacturer, supplier or importer of the chemical contained in the sealed package is not
required to comply with subparagraph (ii) with respect to the sealed package and the chemicals it contains if:
(A)

The package remains sealed while in the employer’s possession and control. A sealed package may
be opened to examine the contents for emergency or safety reasons and by Federal authorities.

(B)

The employer transfers possession and control of the sealed package to another person within 20
days of the employer’s receipt.

(C)

An additional 10 day grace period is permitted for unusual circumstances. Persistent use of the 10
day extension may be deemed a violation of this part by the Department.

If the conditions in subparagraph (i) are met, the following exemptions apply:
(A)

The contents of the packages need not be considered when completing a Hazardous Substance
Survey Form under section 3(e) of the act (35 P. S. §7303(e)) and §303.1.

(3)

(B)

The contents of the packages need not be considered when completing an Environmental Hazard
Survey Form under section 3(g) of the act (35 P. S. §7303(g)) and §303.2.

(C)

The contents of the packages need not be considered when completing an MSDS under sections
4(b) and 5(e) of the act (35 P. S. §§7304(b) and 7305(e)) and Chapter 307.

(D)

Labeling the sealed package under section 6 of the act (35 P. S. §7306) and Chapter 309 is not
required.

(E)

Posting notices regarding the package under section 7 of the act (35 P. S. §7307) and Chapter 311 is
not required.

(F)

Training employes regarding the contents of the sealed packages under section 8 of the act (35 P. S.
§7308) and Chapter 313 is not required.

(G)

Disclosing trade secrets contained in the sealed package under section 11 of the act (35 P. S. §7311)
and Chapter 317 (relating to trade secrets) is not required.

(H)

Conducting onsite testing under section 3(h) of the act (35 P. S. §7303(h)) and §323.6 (relating to
onsite testing of environmental hazards) is not required.

Employers without employes. An employer is not required to comply with the following if the employer does not
have present employes:
(i)

Completing a Hazardous Substance Survey Form under section 3(e) of the act (35 P. S. §7303(e)) and
§303.1.

(ii)

Making readily available MSDSs for hazardous substances or hazardous mixtures available to employes
under sections 4(b) and 5(e) of the act (35 P. S. §§7304(b) and 7305(e)) and Chapter 307.

(iii)

Labeling containers of a hazardous substance, hazardous mixture, single chemical and mixture under sections 6(a)(1) — (5) and (6)(b) — (g) of the act (35 P. S. §7306(a)(1) — (6) and (b) — (g)), and §§309.1(b)(2),
309.2(a)(i) — (iv), 309.3 — 309.6(a), (b), (e) and (f) (relating to labeling; information required on label;
common name usage; hazard warning; pipelines; and general conditions applying to labels).

(iv)

Posting notices under section 7 of the act (35 P. S. §7307) and Chapter 311.

(v)

Providing education and training programs under section 8 of the act (35 P. S. §7308) and Chapter 313.

(d) Other statutes.
(1)

Construction with Federal statutes. This part shall be read in conjunction with Federal statutes or regulations
providing for the identification, labeling or providing of information concerning hazardous substances, and is intended to supplement Federal regulations in the interests of protecting the health and safety of citizens of the
Commonwealth.

(2)

Similar laws. Evidence of compliance with other statutes that meet the requirements of the act constitutes compliance with similar provisions of the act and this part.
Source

The provisions of this §301.3 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109958) to (109962).
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§301.4. Effective dates.
(a) The following sections take effect August 3, 1987:

(1)

The obligation to prepare MSDSs under section 4(b) of the act (35 P. S. §7304(b)) and Chapter 307 (relating to
Material Safety Data Sheet (MSDS)).

(2)

The obligation of an employer to furnish, upon the request of an employe or employe representative, an MSDS for
a hazardous substance or hazardous mixture present in the employer’s workplaces under section 5(c)(2) of the
act (35 P. S. §7305(c)(2)) and Chapter 307.

(3)

The obligation of an employer to furnish, upon the written request of an employe or employe representative, a
copy of the requested MSDS under section 5(d) of the act (35 P. S. §7305(d)) and Chapter 307.

(4)

The obligation of an employer to ensure that a container, including pipelines containing a hazardous substance or
hazardous mixture, is labeled, tagged or marked under section 6(a)(1) and (2) of the act (35 P. S. §7306(a)(1) and
(2)) and §309.2(a)(1) and (2) (relating to information required on label).

(b) The following sections take effect August 2, 1988:
(1)

The obligation of an employer to ensure that a container, including pipelines, containing a single chemical is
labeled, tagged or marked under section 6(a)(3) of the act (35 P. S. §7306(a)(3)) and §309.2(a)(3).

(2)

The obligation of an employer to ensure that a container, including pipelines, containing a mixture is labeled,
tagged or marked under section 6(a)(4) of the act and (35 P. S. §7306(a)(4)) and §309.2(a)(4).

(c) The remaining provisions of this part shall take effect December 1, 1986.
§301.5. Construction of regulations.
(a) No release from liability. Nothing in this part relieves an employer or supplier from liability with regard to the health and
safety of an employe or other persons exposed to substances, nor does it relieve an employer or supplier from a duty or
responsibility under other statutes.
(b) Local ordinances. This part preempts and supersedes a local ordinance or rule concerning the subject matter of this part.
§301.6. Retention of materials.
The Department will maintain a file of complete Hazardous Substance Surveys and Environmental Hazard Survey Forms for
30 years. The Department will also retain at least one MSDS for a hazardous substance and hazardous mixture, together
with revisions thereof.
§301.7. Risk to public health.
(a) If the Department determines that a hazardous substance or other chemical poses a potential health risk to the general
public in an area surrounding the workplace, it will inform the nearest public health agency, hospital and fire company,
and will submit to them copies of a relevant MSDS that it has in its possession.
(b) The criteria used by the Department in determining whether a hazardous substance or other chemical poses a potential
health risk to the public include, but are not limited to the following:
(1)

The nature and quantity of the hazardous substance or chemical present.

(2)

The number of people who are being or may be exposed to the substances.

(3)

The nature of the area surrounding the workplace.

(4)

The nature, degree and type of risk posed by the substances to the general public.

(c) The Department will use the most effective method of informing the nearest public health agency, hospital and fire
company of the potential risk of public health posed by a hazardous substance or other chemical.
§301.8. Computation of time.
Time frames referred to in this part are based on calendar days, 1 Pa.C.S. §1908 (relating to computation of time) and FED.
R. CIV. P. 6(a) (28 U.S.C.A. (1986)) providing the computation of days.

Chapter 303. Preparation Of Hazardous Substance and Environmental Hazard
Survey Forms
Sec.
303.1. Hazardous Substance Survey Forms.
303.2. Environmental Hazard Survey Forms.
303.3. [Reserved].
303.4. [Reserved].
303.5. [Reserved].
303.6. [Reserved].
Cross References
This chapter cited in 34 Pa. Code §311.2 (relating to workplace postings).
§303.1. Hazardous Substance Survey Forms.
(a) The Hazardous Substance Survey Form shall contain the following information:
(1)

The names of hazardous substances present in the workplace as they appear in Appendix A.

(2)

The Chemical Abstracts Service (CAS) number, if a number has been assigned.

(3)

The employer name, address and Federal Employer Identification Number (FEIN).

(4)

The workplace name.

(5)

The time period covered by the survey.

(6)

The date the Hazardous Substance Survey Form was completed.

(7)

An indication as to whether a substance is a special hazardous substance or an environmental hazard.

(8)

The name, title and signature of the employer or employer representative completing the Hazardous Substance
Survey Form.

(9)

The name and telephone number of a contact person who can provide additional information.

(b) The initial Hazardous Substance Survey Form for a workplace shall be completed on a form supplied by the Department
no later than December 1, 1986.
(c) The Hazardous Substance Survey Form may constitute the lists of substances required to be posted under section
7(a)(1) of the act (35 P. S. §7307(a)(1)) and §311.2(a)(1) — (3) (relating to workplace postings). If the workplace and
work area are identical, the completed Hazardous Substance Survey Form may constitute the work area list required to
be made available under section 7(a)(1) of act and §305.4 (relating to maintenance and disclosure of work area lists).
(d) The Hazardous Substance Survey Form shall be updated at least annually, based on the most current Hazardous
Substance List, Environmental Hazard List and Special Hazardous Substance List published by the Department under
section 3 of the act (35 P. S. §7303) and this chapter.
(e) Updated Hazardous Substance Survey Forms shall be completed no later than April 1 of each year and shall include
hazardous substances which were present in the workplace during the prior calendar year. To the extent this form is also
used to meet the requirements of §305.4 it shall be updated when necessary.
(f) In meeting the requirements of this section, employers may either use forms provided by the Department or develop
their own form which contains information required in this section and is legible and understandable.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemption); and 34 Pa. Code §305.2 (relating to maintenance and disclosure of Hazardous Substance Survey Forms).

§303.2. Environmental Hazard Survey Forms.
(a) An employer is required to complete an Environmental Hazard Survey Form for a particular workplace upon a written
request from the Department and on a form supplied by the Department when requested to do so by the Department.
The Department will require an employer to complete an Environmental Hazard Survey Form if the Department is
requested to do so by a person in this Commonwealth. The Environmental Hazard Survey Form shall be completed and
returned to the Department within 30 days of a request by the Department.
(b) The Environmental Hazard Survey Form shall contain information regarding those hazardous substances designated as
environmental hazards on the Department’s Hazardous Substance Lists which are emitted, discharged or disposed of
from that workplace. The information required to be included on the Environmental Hazard Survey Form includes the
following:
(1)

The total known or estimated stack or point-source emissions of the substance.

(2)

The total estimated fugitive or nonpoint-source emissions of the substance.

(3)

The total known or estimated discharge of the substance into the surface or groundwater, the treatment methods
and the known or estimated raw wastewater volume and loadings.

(4)

The total known or estimated discharge of the substance into publicly-owned treatment works.

(5)

The known or estimated quantity and methods of disposal of wastes containing the substance, the method of
onsite storage of the wastes, the location of the final disposal sites for the wastes and the identity of the hauler of
the wastes.

(c) The information specified in subsection (b) shall only be included on the Environmental Hazard Survey Form if the
information is, at the time the Environmental Hazard Survey Form is completed, required to be reported under current
provisions of a Federal, State, county or municipal environmental statute.
(d) Employers have two options for completing the Environmental Hazard Survey Form:
(1)

Employers may complete the Environmental Hazard Survey Form as provided by the Department.

(2)

The employer shall be deemed to have completed the Environmental Hazard Survey Form if the employer attaches to the form provided by the Department, the employer’s list of environmental hazards emitted, discharged
or disposed of from the workplace and reports, or portions thereof, required by current provisions of Federal,
State, county or municipal statutes which contain the information specified in subsection (b).

(e) Employers are required to update Environmental Hazard Survey Forms only upon request of the Department.
(f) Employers shall keep a copy of the Environmental Hazard Survey Form on file at that workplace and at its principal place
of business in this Commonwealth.
(g) Procedures for disclosure of Environmental Hazard Survey Forms are governed by Chapter 305 (relating to maintenance and disclosure of survey forms and lists).
(h) The Department will not require the completion or revision of an Environmental Hazard Survey Form more than once in
a 12-month period.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); and 34 Pa. Code §305.2 (relating to maintenance and disclosure of Hazardous Substances Survey Forms).
§303.3. [Reserved].
§303.4. [Reserved].
§303.5. [Reserved].
§303.6. [Reserved].

Chapter 305. Maintenance and Disclosure of Survey Forms and Lists
Sec.
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305.4.
305.5.
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Purpose and scope.
Maintenance and disclosure of Hazardous Substance Survey Forms.
Maintenance and disclosure of Environmental Hazard Survey Form.
Maintenance and disclosure of work area lists.
Fees.
Public access.
Cross References

This chapter cited in 34 Pa. Code §303.2 (relating to Environmental Hazard Survey Forms); and 34 Pa. Code §311.2
(relating to workplace postings).
§305.1. Purpose and scope.
This chapter implements the maintenance and disclosure requirements of Hazardous Substance Survey Forms, Environmental Hazard Survey Forms and Lists under sections 3, 5 and 7 of the act (35 P. S. §§7303, 7305 and 7307).
§305.2. Maintenance and disclosure of Hazardous Substance Survey Forms.
(a) Maintenance of Hazardous Substance Survey Forms.
(1)

An employer shall maintain a current Hazardous Substance Survey Form for each workplace, prepared under
§303.1 (relating to Hazardous Substance Survey Forms).

(2)

The Hazardous Substance Survey Form shall be maintained until superseded by an updated Hazardous Substance Survey Form prepared under §303.1.

(b) Disclosure of Hazardous Substance Survey Form to employes.
(1)

An employer, who is a nonmanufacturer shall furnish, upon request of an employe or employe representative, a
copy of the current Hazardous Substance Survey Form for the workplace to which the employe is assigned.

(2)

Employers who are manufacturers are exempt from the requirement of paragraph (1).

(c) Disclosure of Hazardous Substance Survey Form to the general public.
(1)

A person living or working in this Commonwealth may submit a written request to the Department for a Hazardous
Substance Survey Form. Written requests shall be sent to the Department of Labor and Industry, 7th and Forster
Streets, Harrisburg, Pennsylvania 17120. Attention: Worker and Community Right-to-Know Program.

(2)

The request shall include the following information:
(i)

Name and address of the person requesting the survey.

(ii)

The name, address and workplace of the employer.

(iii)

A description of the type of work or business engaged in by the requestor and a certification that the requestor is not a competitor of the employer from whom the Hazardous Substance Survey Form is requested. The certification, signed and dated by the requestor, shall include the following language:
‘‘I hereby certify that, to the best of my knowledge, neither I, nor any member of my immediate family are
now, or plan to be, a competitor or representative, employee, or agent of a competitor of the employer from
whom I am making this request.’’

(3)

An employer who receives a written request from the Department for a Hazardous Substance Survey Form, shall
return the form within 20 calendar days of the date of receipt of the Department’s request. Within 45 days of the
receipt of the appropriate request, the Department will transmit a copy of the requested form to the original
requestor, if the employer in question has responded to the Department’s request unless the Department has a
current copy on file.

(4)

If upon receipt of the Hazardous Substance Survey Form, the Department determines that the form is not complete, the Department may return it to the employer and provide an explanation of the portions which need to be
completed. An employer may be given no more than an additional 10 days from receipt of the Department’s
request to make the corrections and completions, after which the form shall again be returned to the Department.

(5)

The name and address of the requestor shall be kept confidential by the Department except as provided by
§321.2(a) (relating to complaint and investigation procedure).

(d) Disclosure of Hazardous Substance Survey Form to emergency response agencies.
(1)

Upon the written request of a local police, fire or emergency response agency within whose jurisdiction an employer falls, the employer shall provide a copy of its latest Hazardous Substance Survey Form for a workplace
within the requesting agency’s jurisdiction, within 20 days of receipt of the request.

(2)

Absent good cause, no employer may be required to provide more than one copy of the most current Hazardous
Substance Survey Form to the same emergency response agency.

(3)

Disclosure of Hazardous Substance Survey Form by an emergency response agency shall be limited to official
business purpose of the requesting agency.
Source

The provisions of this §305.2 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109969) to (109971).
Cross References
This section cited in 34 Pa. Code §305.6 (relating to public access); and 34 Pa. Code §307.15 (relating to public access).
§305.3. Maintenance and disclosure of Environmental Hazard Survey Form.
(a) Maintenance of Environmental Hazard Survey Form.
(1)

An employer shall complete a Environmental Hazard Survey Form under §303.2 (relating to Environmental Hazard Survey Forms).

(2)

An employer who completes an Environmental Hazard Survey Form shall keep a copy of the form on file at the
workplace to which the form applies and at the employer’s principal place of business in this Commonwealth.
Employers are required to keep only the most current Environmental Hazard Survey Form for a workplace.

(b) Disclosure of Environmental Hazard Survey Form to employes. A nonmanufacturing employer shall provide a copy of
the Environmental Hazard Survey Form upon the request of an employe, only if such a survey has already been conducted under §303.2.
(c) Disclosure of Environmental Hazard Survey Form to the general public.
(1)

A person living or working in this Commonwealth may submit a written request to the Department for an Environmental Hazard Survey Form. Written requests shall be sent to: Department of Labor and Industry, 7th and Forster
Streets, Harrisburg, Pennsylvania 17120. Attention: Worker and Community Right-to-Know Program.

(2)

The request shall include the following information:
(i)

The name and address of the person requesting the survey.

(ii)

The name, address and workplace of the employer maintaining the Environmental Hazard Survey Form.

(iii)

A description of the type of work or business engaged in by the requestor and a certification that the requestor is not a competitor of the employer from whom the Environmental Hazard Survey Form is requested. The certification, signed and dated by the requestor, shall include the following language:
‘‘I hereby certify that, to the best of my knowledge, neither I nor any member of my immediate family, are
now, or plan to be a competitor or representative, agent or employee of a competitor of the employer from
whom I am making this request.’’

(3)

An employer who receives a written request from the Department for an Environmental Hazard Survey Form, shall
return the form within 30 calendar days of the date of the Department’s request. Upon receipt of a request meeting
the requirements of paragraph (2), the Department will, within 45 days, transmit a copy of the form to the original
requestor, if the employer in question has responded to the Department’s request, unless the Department has a
current Environmental Hazard Survey Form on file.

(4)

If upon receipt of the Environmental Hazard Survey Form, the Department determines that the form is not complete, the Department may return it to the employer and provide an explanation of those portions which need to be
completed. An employer may be given no more than an additional 10 days from receipt of the Department’s
notification to make corrections and completions, after which the form shall again be returned to the Department.

(5)

The name and address of the requestor will be kept confidential by the Department, except as provided in §321.2(a)
(relating to complaint and investigation procedure).

(d) Disclosure of Environmental Hazard Survey Form to emergency response agency.
(1)

Upon the written request of a local police, fire or emergency response agency within whose jurisdiction an employer falls, the employer shall provide a copy of the most current completed Environmental Hazard Survey Form,
and relevant and available information concerning environmental hazards pertaining to the workplace in question,
within 20 days of receipt of the request, if the Department had previously requested the completion of the form.

(2)

Absent good cause, no employer may be required to provide more than one copy of the most current Environmental Hazard Survey Form to the same emergency response agency.

(3)

Disclosure of Environmental Hazard Survey Forms by an emergency response agency is limited to the official
business purpose of the requesting agency.
Cross References

This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); 34 Pa. Code §305.6 (relating to public access);
and 34 Pa. Code §307.15 (relating to public access).
§305.4. Maintenance and disclosure of work area lists.
(a) Employer responsibilities. A nonmanufacturing employer shall:
(1)

Furnish, upon request by an employe, a list of the hazardous substances used or produced in the employe’s work
area.

(2)

Offer a list of the hazardous substances to a new or newly assigned employe to a particular work area.

(3)

Update the lists as necessary but, at least annually.

(b) Limitations on availability of copies of lists. If a nonmanufacturing employer provides a particular list to an employe
representative on behalf of a particular employe, the employer does not have to provide a copy of the same list to the
employe represented by the representative.
Cross References
This section cited in 34 Pa. Code §303.1 (relating to Hazardous Substance Survey Forms).
§305.5. Fees.
(a) The nonmanufacturing employer may not charge an employe or employe representative for materials furnished by the
employer. The employer may impose a reasonable charge, not to exceed the costs of reproduction, if the requestor had
requested and received the same information about the same substance within the preceding 12 months.
(b) No fee may be charged when an employe’s job assignment has changed or new information is available concerning the
subjects about which information is required to be provided.
(c) No fee may be charged for requests from a certified or recognized bargaining agent to the extent the person is acting in
his capacity as a certified or recognized bargaining agent.

§305.6. Public access.
A person living or working in this Commonwealth and who is not a competitor may request, under §§305.2(c) and 305.3(c)
(relating to maintenance and disclosure of Hazardous Substance Survey Forms and maintenance and disclosure of Environmental Hazard Survey Form), from the Department a copy of the lists or forms required in section 3 of the act (35 P. S.
§7303) which are present in a particular workplace, and the Department will transmit the requested material within 45 days
of receipt of the request. A request will be treated by the Department as confidential as to the name and address of the
requestor except as provided by §321.2(a) (relating to complaint and investigation procedure). Materials will be available at
a fee not to exceed the cost of reproducing them.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
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§307.1. Purpose and scope.
This chapter implements the content, format, maintenance and disclosure requirements for MSDSs under sections 4 and 5
of the act (35 P. S. §§7304 and 7305).
§307.2. Contents of MSDSs.
(a) The information in the MSDS shall be in English and shall reflect the contents of the relevant National Library of Medicine computer files and the latest edition of the National Fire Association’s Fire Protection Guide on Hazardous Materials. Subject to the trade secret provisions of section 11 of the act (35 P. S. §7311) and Chapter 317 (relating to trade
secrets), it shall also include, but not be limited to, the following information, if applicable:
(1)

The chemical name, the Chemical Abstracts Service number, the trade name, common names and other names
under which the substance is regulated by another State or Federal agency.

(2)

The chemical name, common name and Chemical Abstracts Service number of every chemical contained in the
substance which comprises 3.0% or more of the substance, except that hazardous substances shall be listed if
they comprise 1.0% or more of the substance, and special hazardous substances which comprise 0.01% or more
of the substance shall be listed.

(3)

A reference to relevant information on the hazardous substance from the NIOSH Registry of Toxic Effects of
Chemical Substances.

(4)

The boiling point, vapor pressure, vapor density, solubility in water, specific gravity, melting point, physical state,
color and odorous properties at standard conditions of temperature and pressure.

(5)

The flash point, auto ignition temperature, percentage of volume of flammable limits, the recommended fire extinguishing media, special firefighting procedure and other unusual fire or explosion hazards.

(6)

The hazards, posed by the substance, including its toxicity, tumorigenicity, mutagenicity, reproductive flammability,
explosiveness, corrosivity and reactivity, including specific information on its reactivity with water.

(7)

A description, in nontechnical language, of the acute and chronic health effects of exposure to the substance,
including the signs and symptoms of exposure, and medical conditions which are generally recognized as being
aggravated by exposure to the substance.

(8)

The permissible exposure level, threshold limit value, short-term ceiling and other established limit values as set
by OSHA, National Institute of Occupational Safety and Health, American Industrial Hygiene Association and
American Conference of Governmental Industrial Hygienists.

(9)

The potential routes and symptoms of exposure to the hazardous substances.

(10) Emergency first aid procedures in case of inhalation, swallowing, eye splashes and skin contamination, including
a telephone number to be called day or night in an emergency and special information needed by medical practitioners treating persons.
(11) The appropriate emergency and first aid procedures for spills, fires, potential explosions and accidental or unplanned emissions involving the hazardous substance.
(12) Recommended waste disposal method, if applicable.
(13) Personal protective equipment to be worn or used when handling or otherwise coming in contact with the substance
and special precautions, recommended engineering controls or work practices to be used in handling the substance.
(14) A description of the extent of testing performed on the substance.
(15) A description of the known synergistic or additive effects reasonably anticipated by exposure to the substance and
to other substances over the same period of time.
(16) For mixtures, a description of known dangers or hazards created by the mixture that are greater than and would
not be otherwise disclosed by the Hazardous Substance Fact Sheets for the constituent chemical substances.
(17) The name, address and telephone number of the manufacturer of the chemical.
(18) Date of preparation or last revision of the sheet.
(b) An MSDS which contains the following information is considered to have met the requirements of this section:
(1)

The chemical name, the Chemical Abstracts Service number, the trade name, common name and other names
under which the substance is regulated by another State or Federal Agency.

(2)

The chemical name, common name and Chemical Abstracts Service number of every chemical contained in the
substance which comprises 3% or more of the substance except that hazardous substances shall be listed if they
comprise 1% or more of the substance, and special hazardous substances which comprise .01% or more of the
substance shall be listed.

(3)

The information required by 29 CFR 1900.1200(g)(2) (relating to hazard communication).
Cross References

This section cited in 34 Pa. Code §307.3 (relating to format of MSDSs).
§307.3. Format of MSDSs.
(a) Submission. MSDSs may be submitted to the Department in one of the following formats:

(1)

Forms provided by the Department.

(2)

Computer magnetic tape, microfiche or floppy disks, if these formats are submitted in accordance with record
layouts prescribed by the Department.

(3)

Other formats which contain the information required by §307.2 (relating to contents of MSDSs), if both the requesting party and the providing party agree to the format.

(b) Chemical identification sheets. An employer or supplier may provide the information requested in §307.2(a)(2) by affixing a chemical identification sheet containing the information to an already existing MSDS and it shall be considered an
integral part of the MSDS.
§307.4. Similar substances.
If hazardous mixtures have similar contents and hazards, but vary in specific composition, the supplier or employer may
prepare one MSDS to apply to all of the similar hazardous mixtures, if the MSDS:
(1)

Identifies the various mixtures by the names to which it applies.

(2)

Is correct in all respects and correctly states the constituent chemicals in the hazardous mixtures.

§307.5. Dilution with water.
It is not necessary to produce a new MSDS when a hazardous substance is diluted with water.
§307.6. Duty to test.
No employer or supplier is required to conduct studies to develop new information.
§307.7. Agricultural mixtures.
If a farm supplier combines one or more chemicals for agricultural use, the farm supplier may substitute MSDSs for the
ingredients in the mixture in lieu of preparing a new MSDS.
§307.8. Responsibility for preparing MSDSs.
(a) Manufacturers, importers or suppliers, as a condition of doing business in this Commonwealth, shall prepare an MSDS
for each hazardous substance or hazardous mixture they produce or import.
(b) Distributors who are not manufacturers, suppliers or importers have no obligation to prepare an MSDS.
Source
The provisions of this §307.8 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109978) to (109979).
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); and 34 Pa. Code §307.13 (relating to new
information).
§307.9. Responsibility for providing MSDSs to purchasers.
(a) Manufacturers, importers or suppliers:
(1)

Shall ensure that purchasers of hazardous substances or hazardous mixtures are provided with an appropriate
MSDS at the following times:
(i)

With their initial shipment.

(ii)

With the first shipment after an MSDS is updated.

(2)

Shall ensure that purchasers of any other chemical delivered to a point within this Commonwealth are provided an
appropriate MSDS, if the manufacturer, importer or supplier produces or possesses the MSDS.

(3)

Shall notify purchasers of hazardous substances or hazardous mixtures that the hazardous substance or hazardous mixture is subject to the act.

(4)

May mail the MSDS to the purchaser at the time of shipment in lieu of physically attaching the MSDS to the
container they ship.

(b) Distributors:
(1)

Shall ensure that purchasers of hazardous substances or hazardous mixtures are provided an appropriate MSDS
at the following times:
(i)

With their initial shipment.

(ii)

With the first shipment after an MSDS is updated.

(2)

Shall notify purchasers of hazardous substances or hazardous mixtures that the hazardous substance or hazardous mixture is subject to the act.

(3)

May mail the MSDS to the purchaser at the time of shipment in lieu of physically attaching the MSDS to the
container they ship.
Source

The provisions of this §307.9 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109979) to (109980).
Cross References
This section cited in 34 Pa. Code §307.13 (relating to new information).
§307.10. Responsibility for providing MSDSs to the Department.
Manufacturers, importers or suppliers shall mail to the Department:
(1)

One copy of an MSDS for a hazardous substance or hazardous mixture which they produce within or deliver to a
point in this Commonwealth, at the same time as their initial shipment to an employer within this Commonwealth.

(2)

One copy of an MSDS for another chemical for which they produce or possess an MSDS at the time of the initial
shipment of the chemical to an employer in this Commonwealth.

(3)

One copy of an updated MSDS at the same time the updated MSDS is provided to an employer within this
Commonwealth.

(4)

For the situations described in paragraphs (1) — (3) the manufacturer, importer or supplier need only mail one
copy of the MSDS to the Department. Once an MSDS is on file with the Department, copies need not be provided
with each shipment of the chemical to different customers, except as provided in paragraph (3).
Cross References

This section cited in 34 Pa. Code §307.13 (relating to new information).
§307.10a. Employer responsibilities for obtaining and maintaining MSDSs.
Employers shall obtain and maintain an MSDS for each hazardous substance or hazardous mixture in the workplace. If an
MSDS is not provided with the shipment, the employer shall obtain one from the manufacturer, importer, supplier or distributor.
Source
The provisions of this §307.10a adopted March 25, 1988, effective in accordance with §301.4, 18 Pa.B. 1471.

§307.11. Employer’s responsibilities to provide MSDSs to employes.
(a) (Reserved).
(b) The nonmanufacturing employer shall make readily available without permission or intervention from management or a
supervisor, in every work area, if practical, the MSDS for every hazardous substance or hazardous mixture to which the
employe working in the work area may be exposed. If it is impractical to make an MSDS readily available in a work area
without permission or intervention from management or supervision, the MSDS shall be made available in a location as
close to the work area as is practical so that employes may have access to the MSDSs without permission or intervention of management or supervision.
(c) The nonmanufacturing employer shall furnish, upon the request of an employe or employe representative, an MSDS for
a hazardous substance or hazardous mixture present in the employer’s workplaces.
(d) The nonmanufacturing employer shall furnish a copy of an MSDS to an employe or employe representative within 5
working days of the receipt of a written request.
(1)

If the nonmanufacturing employer is in possession of the requested MSDS, and fails to give the MSDS to the
employe or employe representative, the employe has the right to refuse to work with the specific hazardous
substance, without penalty, until the information requested is provided.

(2)

If the nonmanufacturing employer is not in possession of the requested MSDS, the employer shall:

(3)

(i)

Within 5 working days of the receipt of the employe’s written request, notify the employe in writing that the
information is not in the employer’s possession.

(ii)

Within 15 working days of the written notification to the employe, the employer shall attempt to obtain the
requested information from the supplier and the Department, and shall document the attempts. Upon receipt of the nonmanufacturing employer’s request, the Department will immediately attempt to obtain the
requested information from the supplier and notify the nonmanufacturing employer of the attempt.

(iii)

The employe has the right to refuse to work, without penalty, until the requested information is furnished,
unless the nonmanufacturing employer and the Department have taken the actions prescribed in this section.

Reassignment of an employe to other work, at equal pay and benefits, is not considered a penalty under this
section.
Source

The provisions of this §307.11 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109980) to (109981).
Cross References
This section cited in 34 Pa. Code §307.13 (relating to new information).
§307.12. Responsibilities for providing MSDSs to emergency response agencies.
Employers shall furnish copies of relevant MSDSs upon a written request from a local police, fire or emergency response
agency within whose jurisdiction the employer falls, within 20 days of receipt of the request. The agencies shall only use the
MSDS for its official business.
Source
The provisions of this §307.12 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial page (109982).
§307.13. New information.
If a supplier receives or discovers relevant new information regarding a hazardous substance, the supplier shall make the
information available to the Department and to employers to which the supplier had previously provided an MSDS under

§§307.8 — 307.11 (relating to responsibility for preparing MSDSs; responsibility for providing MSDSs to purchasers; responsibility for providing MSDSs to the Department; employer’s responsibilities to provide MSDSs to employes). The
nonmanufacturing employer shall, in turn, make the information available to employes and the employes’ representatives,
upon receipt of the new information.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§307.14. Limitation of fees.
MSDSs, educational and other materials shall be furnished by a nonmanufacturing employer upon request to an employe or
employe representative at no cost to the employe or employe representative. If an employe making the request has requested and received the same information about the same substance within the preceding 12 months, the nonmanufacturing
employer may impose a reasonable charge, not to exceed the costs of reproduction, for the information. No fee may be
charged if a requesting employe’s job assignment has changed or there is new information available concerning the subjects about which information is required to be provided. The nonmanufacturing employer may not charge fees for requests
by a certified or recognized bargaining agent to the extent the person is acting in his capacity as a certified or recognized
bargaining agent.
§307.15. Public access.
(a) A person living or working in this Commonwealth and who is not a competitor may request from the Department an
MSDS on file and the Department will transmit the requested material within 45 days of receipt of the request.
(b) If an employer receives a request for an MSDS from the Department, the employer shall respond with the appropriate
information within 20 days of the Department’s request. If the employer does not possess the requested information, the
employer shall notify the Department in writing, within 20 days of the Department’s request, documenting the reasons
why the requested information is not available and what attempts have been made to obtain the information.
(c) The name and address of the requestor will be treated by the Department as confidential, except as provided by §321.2(a)
(relating to complaint and investigation procedure). Requests shall be made under §§305.2(c) and 305.3(c) (relating to
maintenance and disclosure of Hazardous Substance Survey Forms and maintenance and disclosure of Environmental
Hazard Survey Forms). Materials shall be available at a fee not to exceed the cost of reproducing them.
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§309.1. Labeling.
(a) Purpose and scope. This chapter implements the labeling requirements under section 6 of the act (35 P. S. §7306). This
chapter governs requirements with regard to the labeling of containers of hazardous substances, hazardous mixtures,
single chemicals and mixtures and the labeling of pipelines by employers and suppliers doing business in this Commonwealth. This chapter also covers hazard warnings and exemptions from the labeling requirement, including those based
upon trade secrets, under section 11 of the act (35 P. S. §7311) and Chapter 317 (relating to trade secrets).

(b) Labeling exemptions.
(1)

Compliance with Federal statutes. If containers are labeled as required under applicable Federal statutes and
regulations, this chapter does not require labeling of containers which contain the following:
(i)

A pesticide as the term is defined in the Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C.A.
§§135 — 135K and 136 — 136y).

(ii)

A food, drug or cosmetic as the terms are defined in the Federal Food, Drug and Cosmetic Act (21 U.S.C.A.
§321).

(iii)

Distilled spirits — beverage alcohols — wine or malt beverage intended for nonindustrial use as the terms
are defined in the Federal Alcohol Administration Act (27 U.S.C.A. §§201 — 212).

(iv)

Hazardous waste from spills and disposal site rehabilitation projects handled under the Resource Conservation and Recovery Act of 1976 (42 U.S.C.A. §§6901 — 6986) or the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (26 U.S.C.A. §§4611 — 4682) and (42 U.S.C.A. §§6911,
6911a and 9601 — 9657).

(2)

Transfer for immediate use. The employer is not required to label a container into which a chemical or mixture is
transferred by the employe from labeled containers and which is intended only for the immediate use by the
employe who performs the transfer.

(3)

Manufacturing exemption. Employers which are manufacturers are not required to meet labeling requirements
contained in this chapter in their workplaces or work areas.
Source

The provisions of this §309.1 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471. Immediately preceding text appears at serial pages (109985) to (109986).
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); and 34 Pa. Code §309.2 (relating to information required on label).
§309.2. Information required on label.
(a) Subject to the exemptions in §309.1(b) (relating to labeling), employers shall ensure that a container of the following
substances present in the workplace and that a container of the following substances leaving the workplace is clearly
labeled, tagged or marked with information listed in paragraphs (1) — (4):
(1)

(2)

Containers of hazardous substances shall be labeled, tagged or marked with the following:
(i)

The chemical name or common name under §309.3 (relating to common name usage).

(ii)

A hazard warning, under §309.4 (relating to hazard warning).

(iii)

The name, address and telephone number of the manufacturer.

Containers of hazardous mixtures shall be labeled, tagged or marked with the following:
(i)

The common name under §309.3 but, if none exists, then the trade name.

(ii)

The chemical or common name of special hazardous substances comprising .01% or more of the mixture.

(iii)

The chemical or common name of hazardous substances constituting 1.0% or more of the mixture.

(iv)

A hazard warning, under §309.4.

(v)

The name, address and telephone number of the manufacturer.

(3)

(4)

Containers of single chemicals shall be labeled, tagged or marked with the following:
(i)

The chemical name or common name, under §309.3.

(ii)

A hazard warning, as provided in §309.4, if appropriate.

(iii)

The name, address and telephone number of the manufacturer.

Containers of chemical mixtures shall be labeled, tagged or marked with the following:
(i)

The common name but, if none exists, then the trade name.

(ii)

A hazard warning, as provided in §309.4, if appropriate.

(iii)

The name, address and telephone number of the manufacturer.

(iv)

The chemical name or common name of either the top five substances by volume or those substances
constituting 5.0% or more of the mixture.

(b) A label may contain other information, including trade or brand name, if the information required by this chapter is clearly
legible.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); and 34 Pa. Code §301.4 (relating to effective
dates).
§309.3. Common name usage.
A common name or trade name may be used only if the use of the name more easily or readily identifies the true nature of
the hazardous substance, hazardous mixture, single chemical or mixture involved.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); 34 Pa. Code §309.2 (relating to information
required on label); and 34 Pa. Code §309.6 (relating to general conditions applying to labels).
§309.4. Hazard warning.
(a) Container labels shall provide a warning as to the specific nature of the hazard arising from the substance in the
container.
(b) The hazard warning shall be given in conformity with one of the nationally recognized and accepted systems of providing
warnings, and hazard warnings shall be consistent with one or more of the recognized systems throughout the workplace. Examples are:
(1)

NFPA 704, Identification of the Fire Hazards of Materials.

(2)

National Paint and Coatings Association: Hazardous Materials Identification System.

(3)

American Society for Testing and Materials, Safety Alert Pictorial Chart.

(4)

American National Standard Institute, Inc., for the Precautionary Labeling of Hazardous Industrial Chemicals.
Cross References

This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions); 34 Pa. Code §309.2 (relating to information
required on label); and 34 Pa. Code §309.6 (relating to general conditions applying to labels).
§309.5. Pipelines.
(a) Ports required to be labeled. The content of a pipeline system shall be identified by labels applied at or near ports. A port

is a point of access, which may be opened to the environment, used for charging or discharging a system at which an
employe may come into direct contact with a chemical under normal conditions of use.
(b) Alternative methods. The employer may develop alternative methods to adequately apprise anyone who may be potentially exposed at a port of the contents of the pipeline in the following cases:
(1)

If a pipeline is used to convey different chemicals at different times.

(2)

An environmental health and pest control system or other system designed to automatically discharge a chemical
from spray-type ports.

(c) Exclusions. The requirements of subsections (a) and (b) do not apply to the following substances:
(1)

Pipelines containing only effluents.

(2)

Pipelines containing only water discharges.

(3)

Emissions through stacks.

(4)

Discharge conduits.

(5)

Fire sprinkler systems containing only water.

(6)

Pipelines containing only water.
Cross References

This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§309.6. General conditions applying to labels.
(a) The nonmanufacturing employer may use signs, placards, operating procedures or other printed materials as alternatives to individual labels on stationary equipment, agricultural implements and portable or mobile machinery used in
outdoor or temporary worksites, if the alternative used indicates the appropriate chemical or common name and hazard
warnings and is readily available to employes.
(b) The nonmanufacturing employer shall ensure that a label, sign, placard or other operating instructions required by this
chapter is legible and prominently affixed in and displayed to the container or port so that employes can easily identify
the substance or mixture present therein.
(c) The nonmanufacturing employer may not remove or deface existing labels on incoming containers of chemicals, unless
the container is immediately relabeled with the required information.
(d) The nonmanufacturing employer need not affix new labels to comply with this chapter if the existing labels already
convey the required information that the chemical or common name on the container is the same as that listed on the
MSDS and can be used by the employe as a cross-reference to the MSDS.
(e) The nonmanufacturing employer shall ensure that the chemical or common name used on the container to identify a
hazardous substance or mixture is the same as the chemical or common name used on the MSDS if the following apply:
(1)

That is the information available for the hazardous substance or mixture.

(2)

The MSDS or hazardous substance fact sheet (HSFS) is readily available to the employe in the work area.

(f) No employer is required to test a chemical to determine the accuracy of the label.
(g) Label requirements may only be altered as follows:
(1)

Common name usage, under §309.3 (relating to common name usage).

(2)

Signs, placards, operating procedures or other printed materials, under subsections (a) — (f).

(3)

Hazard warnings, under §309.4 (relating to hazard warning).

(4)

Trade secrets, under Chapter 317 (relating to trade secrets).
Cross References

This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§309.7. Supplier responsibilities.
(a) A supplier, as a condition of doing business in this Commonwealth, shall ensure that the container of a chemical which
is delivered to a point within this Commonwealth by the supplier, or which is produced within this Commonwealth by the
supplier, is clearly labeled in the manner required by this chapter.
(b) If a supplier sells or distributes a product under its own private label, which is subject to the act and which was manufactured in whole by a separate manufacturer, the supplier may be deemed to be the manufacturer for the purpose of this
chapter and may list its own name, address and telephone number on the label instead of the actual manufacturer if the
following conditions are met:
(1)

Upon request, with respect to products manufactured by the manufacturer and sold or distributed by the supplier
under the supplier’s private label, the supplier shall furnish information to a person to whom a manufacturer would
be required to provide information under the act and this part.

(2)

The supplier obtains from the manufacturer the medical and scientific information that the manufacturer is required to provide under section 4 of the act (35 P. S. §7304) and this part and maintains this information so that it
can immediately retrieve the information upon request.

(3)

The supplier provides, upon request, the medical, scientific and other required information for the product that the
manufacturer would be required to provide. To the extent the information has been designated a trade secret by
the manufacturer, the supplier shall also treat it as a trade secret and shall provide it in the same manner and
under the same circumstances as specified in section 11 of the act (35 P. S. §7311) and this part. The supplier may
be relieved of the obligation contained in this paragraph if the supplier immediately provides the requestor with the
name, address and telephone number of the manufacturer.

(4)

The supplier provides upon request the full name, address and telephone number of the manufacturer. The
information shall be treated as a trade secret and shall be provided in the same manner and under the same
circumstances as specified in section 11 of the act and this part. Upon request by the Department, the name of the
manufacturer shall be immediately provided without the necessity of a trade secret agreement. The Department
will treat the information as confidential in accordance with section (11) of the act.

(5)

The manufacturer and supplier have a written, signed agreement which specifically incorporates the requirements
of paragraphs (1) — (4).

(c) If a supplier and manufacturer comply with this section or otherwise seek to distribute a product under a private label, the
supplier and the manufacturer shall be jointly and severally liable for a violation of section 4 of the act and other violations of the manufacturer’s obligations and responsibilities under the act and this part and with respect to products
manufactured by the manufacturer and sold or distributed by the supplier under the supplier’s private label.
Source
The provisions of this §309.7 adopted August 1, 1986, effective August 2, 1986, 16 Pa.B. 2909; amended March 25, 1988,
effective in accordance with §301.4, 18 Pa.B. 1471; amended September 15, 1995, effective September 16, 1995, 25 Pa.B.
3851. Immediately preceding text appears at serial page (126546).
§309.8. Right to information not included on the label.
(a) The nonmanufacturing employer has 5 working days from the receipt of an employe’s request to provide the chemical
name or Chemical Abstracts Service number of substance to an employe, if the following apply:
(1)

A chemical name or a Chemical Abstracts Service number exists, but the container is not labeled with either.

(2)

The employe requests the chemical name or Chemical Abstracts Service number in writing.

(3)

A chemical name or Chemical Abstracts Service number is in the possession of the employer.

(b) If the nonmanufacturing employer is not in possession of the chemical name or Chemical Abstracts Service number, the
employer shall so notify the employe in writing within 5 working days of the initial employe request. The employe may
request that the Department supply the chemical name or Chemical Abstracts Service number. The employe’s written
request to the Department shall include a copy of the employe’s request to the employer and the employer’s written
response.
§309.9. Construction of this chapter.
This chapter is to be read in conjunction with Federal statutes providing for the labeling of hazardous substances and is
intended to supplement Federal regulations in the interest of protecting the health and safety of citizens of this Commonwealth.

Chapter 311. Posting of Notices and Other Information
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Cross References

This chapter cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§311.1. Purpose and scope.
This chapter implements the posting requirements under section 7 of the act (35 P. S. §7307), and governs the requirements
for the posting of notices in the workplace and in outdoor and temporary worksites.
§311.2. Workplace postings.
(a) A nonmanufacturing employer shall prominently post the following in locations where notices to employes are normally
posted:
(1)

Lists of hazardous substances found in the workplace.

(2)

Lists of special hazardous substances found in the workplace.

(3)

Lists of environmental hazards which are emitted, discharged or disposed of from the workplace.

(4)

Notification to employes and their representatives of their rights under the act.

(5)

A notice containing this information will be provided by the Department.

(b) To the extent lists of substances are consolidated under Chapters 303 and 305 (relating to preparation of Hazardous
Substance and Environmental Hazard Survey Forms and maintenance and disclosure of Survey Forms and Lists), a
single notice of consolidated lists is acceptable for purposes of subsection (a)(1) — (3).
(c) A nonmanufacturing employer shall update the lists as necessary, but at least annually.
Cross References
This section cited in 34 Pa. Code §303.1 (relating to Hazardous Substance Survey Forms).
§311.3. Outdoor or temporary worksites.
In the case of an outdoor or temporary worksite which is not contiguous to a building regularly used by a nonmanufacturing
employer as a workplace, postings of notices, as well as MSDSs and other materials shall be in a location where employes,
during a course of a normal day, have access which does not depend on the permission or intervention of management or
a supervisor.

Chapter 313. Employer Educational and Training Program
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This chapter cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).
§313.1. Purpose and scope.
This chapter implements the education and training requirements under section 8 of the act (35 P. S. §7308).
§313.2. Employer responsibilities.
(a) A nonmanufacturing employer shall provide an annual education and training program for employes exposed to hazardous substances or hazardous mixtures found in the employe’s work area. This program shall be provided at least once
in a calendar year.
(b) A new employe shall be trained in regard to the hazardous substances or hazardous mixtures found in the work area
under subsection (a). This initial training shall take place within 120 days of hire.
(c) If necessary, additional instruction shall be provided to appropriate employes if any of the following events occurs:
(1)

The potential for the employe’s exposure to the hazardous substance or hazardous mixture is different from that
for which training was previously provided to the employe.

(2)

An employe is reassigned to a different work area, resulting in exposure to hazardous substances or hazardous
mixtures which is different from the hazards for which training was previously provided to the employe.

(3)

A nonmanufacturing employer receives new and significant information concerning the hazardous substance or
hazardous mixture in the employe’s work area and to which the employe is exposed.

(d) The nonmanufacturing employer shall maintain written records of names of employes who were trained and dates of
training. The records shall be retained until superseded by the records of the next annual training, and shall be made
available upon request to an authorized representative of the Department during an investigation or inspection under
section 14 of the act (35 P. S. §7314).
§313.3. Content of training program.
(a) Nonmanufacturing employers shall furnish employes who are using or handling hazardous substances or hazardous
mixtures with information on the contents of an MSDS, label or equivalent information either in written form or through
training programs which may be generic to the extent appropriate and related to the job.
(b) The content of a training program shall include, as appropriate, the following information concerning the hazardous
substances or hazardous mixtures:
(1)

The location.

(2)

The properties.

(3)

The chemical and common name.

(4)

The acute and chronic effects.

(5)

The symptoms arising from exposure.

(6)

The potential for flammability, explosivity and reactivity.

(7)

Appropriate emergency treatment.

(8)

Appropriate personal protective equipment and proper conditions for safe use.

(9)

Emergency procedures for spills, leaks, fires, pipeline breakdowns or other accidents.

(c) Nothing in this chapter prohibits nonmanufacturing employers from training employes through the categorization of
substances according to their type of hazards.
§313.4. Construction with other laws.
(a) This chapter shall be construed in conjunction with statutes or collective bargaining agreements providing for the training of employes, and is intended to supplement other statutes or collective bargaining agreements in the interests of
protecting the health and safety of citizens of this Commonwealth.
(b) Evidence of compliance with other statutes or collective bargaining agreements that meet the requirements of this
chapter constitute compliance with this chapter.

Chapter 315. Health and Exposure Records
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§315.1. Purpose and scope.
This chapter implements the health and exposure requirements under section 9 of the act (35 P. S. §7309) and applies to
employe health and exposure records maintained by the employer.
§315.2. Recordkeeping requirements.
An employer shall keep records of employes’ exposure to specific chemical substances to the extent that it is required by
OSHA under 29 CFR 1910.20(g) (relating to access to employe exposure and medical records). The employer will also be
considered as complying with this section if similar requirements of the Mine Safety Health Administration under 30 CFR
70.210 and 71.210 (relating to respirable dust samples; report to operator; posting) are met.
§315.3. Employe access to records.
An employe has the right of access to exposure and medical records in the manner set forth by OSHA under 29 CFR
1910.20 (relating to access to employe exposure and medical records). Access to employe exposure under the Mine Safety
Health Administration, 30 CFR 70.210 and 71.210 (relating to respirable dust samples; report to operator; posting) will be
considered as complying with this section.
§315.4. Department access to records.
Upon request by the Department, nonmanufacturing employers shall provide copies of employe health and exposure records
maintained by the employer, including, but not limited to, the records maintained and supplied to the Federal government by
employers as mandated under applicable State and Federal statutes and regulations except as access by third parties is
limited by the statutes and regulations. The employer has 60 days from the receipt of the Department’s written request to
provide this information.
§315.5. Release of information.
The Department will not release information in a way that directly or indirectly identifies individuals. The Department may
publish an analysis of reports and information for scientific and public health purposes if the identities of the individuals
concerned cannot be ascertained directly or indirectly and if information protected by applicable trade secret law is not
divulged.

Chapter 317. Trade Secrets
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MSDSs); 34 Pa. Code §309.1 (relating to labeling); 34 Pa. Code §309.6 (relating to general conditions applying to labels);
and 34 Pa. Code §321.8 (relating to judicial review and enforcement).
§317.1. Purpose and scope.
This chapter implements the requirements relating to trade secret claims, under section 11 of the act (35 P. S. §7311).
§317.2. Trade secret claims.
(a) Withholding of chemical name. An importer, employer, manufacturer or supplier may withhold the chemical name or
other specific identification of a chemical as a trade secret, if the following conditions are met:
(1)

The claim that the information withheld is a trade secret can be supported by the importer, employer, manufacturer or supplier making the claim.

(2)

The MSDS discloses the information concerning the properties and effects of the hazardous substance or hazardous mixture.

(3)

The label and MSDS show the following:
(i)

The specific chemical identity is being withheld as a trade secret.

(ii)

A trade secret for a special hazardous substance is being claimed.

(4)

The specific chemical identity is made available to health professional under §317.3 (relating to disclosure to
health professionals).

(5)

The importer, employer, manufacturer or supplier making the trade secret claim files a notice of the claim with the
Department. This notice may not require the person making the claim to disclose the information which is claimed
to be a trade secret. An MSDS containing a notation that the information is a trade secret is sufficient notice for this
paragraph.

(b) Review of trade secret claims.
(1)

An aggrieved person or employe representative may request a review of a trade secret claim, but an appeal from
the decision of the Department does not give the person the right of access to information considered confidential
in paragraph (4). The request shall contain the following:
(i)

The name and address of the person requesting review.

(ii)

A description of the type of work or business engaged in by the requestor.

(iii)

The name and address of the entity whose trade secret is sought to be reviewed.

(iv)

A certification that the requestor is not a competitor of the entity from whom the trade secret review is
requested. The certification shall include the following language: ‘‘I hereby certify that, to the best of my
knowledge, I nor any member of my immediate family am now, nor plan to be, a competitor or representative, employe or agent of a competitor of the entity from whom I am making this request.’’ This certification
shall be signed and dated by the requestor.

(v)

Other information which is supportive of the requestor’s claim that the information sought is not a trade
secret.

(2)

Within 30 days of the receipt of the aggrieved person’s or employe representative’s written request or, upon its
initiative, the Department will notify the person claiming the trade secret to file an application and supporting
evidence. The application shall be on a form supplied by the Department.

(3)

Reviews of trade secret claims under this section shall give regard to similar decisions by other Federal or Commonwealth agencies or Pennsylvania courts, or both.

(4)

Proceedings shall be in conformity with 1 Pa. Code Part II (relating to general rules of administrative practice and
procedure) and shall be closed to persons except the employer, supplier, manufacturer or importer and the Department.

(5)

(i)

Trade secret applications, pleadings, hearing transcripts, documents and other records filed with the Department or a court under a review of trade secret claims or appeals thereof shall be confidential and may
not be disclosed to the public.

(ii)

The notice of claim filed with the Department and a petition for review or other pleading filed with the courts
which do not reveal either the trade secret or information claimed as confidential shall be considered as
public records.

(iii)

Records that reveal either the trade secret or information claimed as confidential shall be sealed and held
as confidential by the Department or, upon request, returned to the employer, supplier, manufacturer or
importer at the close of proceedings hereunder.

If the Department finds that the information in question is not a trade secret as defined by the act and this part, it
will order disclosure of the information. The order is a final adjudication appealable to the Commonwealth Court.
An appeal shall act as a stay to an order of the Department or a court which requires disclosure.
Cross References

This section cited in 34 Pa. Code §317.2 (relating to trade secret claims).
§317.3. Disclosure to health professionals.
(a) Treating physicians and nurses.
(1)

Nonemergency situation.
(i)

(ii)

(2)

An employer, manufacturer, importer or supplier shall disclose the chemical identification or other information claimed as a trade secret to a treating physician or nurse if:
(A)

The request is in writing.

(B)

The information is needed for medical diagnosis or medical treatment of an exposed person.

An employer, manufacturer, importer or supplier may require the treating physician or nurse to sign a confidentiality agreement before disclosing the trade secret.

Emergency situation.
(i)

An employer, manufacturer, importer or supplier shall immediately disclose the trade secret to the treating
physician or nurse in the case of a medical emergency.

(ii)

An employer, manufacturer, importer or supplier may require a confidential agreement when circumstances
permit.

(iii)

As used in this section, an emergency is a situation which poses a risk of endangering the health or safety
of an exposed person and which calls for prompt action to eliminate or reduce the risk.

(b) Other health professionals.

(1)

Upon the request of a health professional who is not a treating physician or nurse, an employer, supplier, manufacturer or importer shall disclose information which is claimed as a trade secret under the same conditions and
subject to the same requirements as contained in the OSHA Hazard Communication Standard, 29 CFR
1910.1200(i)(3), (4) and (7) (relating to hazard communication.)

(2)

A health professional whose request for information is denied under this section may file a complaint or charge
with the Department.

(3)

If the Department concludes that the information is not a bona fide trade secret, or that it is a trade secret but the
requesting health professional has a legitimate medical or occupational health need for the information, has
executed a written confidentiality agreement and has shown adequate means to protect the confidentiality of the
information, the Department may find the employer, supplier, manufacturer or importer in violation of the act and
order them to disclose the requested information to the health professional.

(c) Confidentiality agreement. The confidentiality agreement under sections 11(c) and (d) of the act (35 P. S. §7311(c) and
(d)):
(1)

May not include requirements for the posting of a penalty bond.

(2)

May restrict the use of the information to the medical or other occupational health services to the exposed person.

(3)

May prohibit the disclosure of the information to anyone who has not entered into a similar agreement with the
consent of the person claiming the trade secret.

(4)

May provide for appropriate legal remedies in the event of a breach of the agreement.

§317.4. Penalties for disclosure of confidential information.
(a) An officer or employe of the Commonwealth, contractor to the Commonwealth, physician or employe of a county health
department, local fire department or local police department who has access to confidential information and who willingly or knowingly discloses the confidential information to a person not authorized to receive it shall, upon conviction
thereof, be guilty of a misdemeanor of the third degree.
(b) The person or institution which discloses the confidential information is liable for damages to the full extent of those
damages.
(c) Violation of this section is prima facie evidence of trespass under Commonwealth common law.
§317.5. Protection of confidential information certified by Federal officials.
Information certified by appropriate officials of the Federal government as ‘‘necessarily kept secret’’ for national defense
purposes shall be accorded the full protection against disclosure, as specified by the officials or under Federal statutes.
§317.6. Construction of chapter.
This chapter shall be construed in conjunction with an adjudication by other forums that the trade secret claim is a trade
secret. In considering claims for trade secrets, the Department will give consideration to a trade secret designation made by
another appropriate entity, such as a government agency, board or commission, court or other legal entity empowered to
make determinations.
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§319.1. Purpose and scope.
This chapter implements the protection of employe requirements under section 13 of the act (35 P. S. §7313) and governs
the authority of employes to exercise their rights under the act.

§319.2. Prohibition of discharge or discipline.
(a) No nonmanufacturing employer may discharge or cause to be discharged, or otherwise discipline or discriminate against
an employe because the employe has done one of the following:
(1)

Filed a complaint.

(2)

Assisted the Department with respect to an inspection under section 14 of the act (35 P. S. §7314) and Chapter
321 (relating to enforcement procedures and penalties).

(3)

Instituted or caused to be instituted a proceeding under or related to the act and this part.

(4)

Testified or is about to testify in a proceeding under or related to the act and this part.

(5)

Requested information or properly refused to work with the specific hazardous substance under section 5 of the
act (35 P. S. §7305) and Chapter 307 (relating to Material Safety Data Sheet (MSDS)).

(6)

Exercised a right afforded under the act and this part.

(b) The protections against discharge or discrimination contained in subsection (a) do not apply to a nonmanufacturing
employe who, in taking any of the activities outlined in this subsection, has been found to have violated any of the
following statutes:
(1)

42 Pa.C.S. §8351 (relating to wrongful use of civil proceedings).

(2)

18 Pa.C.S. §4902 (relating to perjury).

(3)

18 Pa.C.S. §4903 (relating to false swearing).

(4)

18 Pa.C.S. §4904 (relating to unsworn falsification to authorities).

(5)

18 Pa.C.S. §4906 (relating to false reports to law enforcement authorities).

(6)

18 Pa.C.S. §4909 (relating to witness or informant taking bribe).

(7)

18 Pa.C.S. §4910 (relating to tampering with or fabricating physical evidence).

(8)

18 Pa.C.S. §4911 (relating to tampering with public records or information).

(9)

18 Pa.C.S. §4952 (relating to intimidation of witnesses or victims).

(10) 18 Pa.C.S. §4953 (relating to retaliation against witnesses or victims).
(c) Where appropriate, the Department will postpone taking action under this section if enforcement actions under other
statutes designed to prevent similar discrimination have been commenced and would remedy alleged violations of this
chapter.
§319.3. Burden of proof.
If the Department or the employe establishes that within the 6 months prior to the alleged violation, the employe exercised a
right provided in the act, the nonmanufacturing employer shall have the burden to show just cause for the employer’s action
by clear and convincing evidence in a proceeding brought under Chapter 321 (relating to enforcement procedures and
penalties). For purposes of this section, just cause is substantial evidence that the employer’s action would have been taken
regardless of whether the employe exercised rights under the act.
§319.4. Waiver of rights prohibition.
(a) A waiver by an employe or applicant for employment of the benefits or requirements of the act and this part shall be
against public policy and shall be void.
(b) A nonmanufacturing employer’s request or requirement that an employe waive rights under the act as a condition of
employment shall constitute a violation of section 13 of the act (35 P. S. §7313) and this chapter.
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§321.1. Purpose and scope.
The purpose of this chapter is to implement the complaint and investigation procedures, civil penalties assessment, judicial
review and enforcement requirements set forth in sections 14, 15 and 16 of the act (35 P. S. §§7314 — 7316).
§321.2. Complaint and investigation procedure.
(a) A person who believes there is a violation by an employer or supplier of the act or this part may file a complaint, within
180 days of the violation, with the Department. The complaint shall be in writing, verified and shall set forth the grounds
for the complaint. Upon request of the complainant, the complainant’s identity may not be revealed. The identity of the
complaining party will be disclosed if, in the course of attempting to prove the existence of a violation, the complaining
party testifies or if a court orders disclosure.
(b) Within 30 days after receipt of the complaint, the Department will notify the respondent in writing and permit the respondent to demonstrate compliance under the act.
(c) If compliance has not been demonstrated by clear and convincing evidence within 14 days of the mailing of the notification, and if the facts in controversy are susceptible to verification by inspection, a representative of the Department will:
(1)

Inspect, at reasonable times, the employer’s workplace and conditions relevant to the complaint.

(2)

In a reasonable manner, make additional investigation considered necessary for a determination of the employer’s
or supplier’s compliance with the act.

(d) Whenever a representative of the Department proceeding under this section is denied admission to a place of employment, the representative may obtain a warrant to make an inspection of the place of employment from the appropriate
judicial authority upon a showing of the following:
(1)

That the individual seeking the warrant is an authorized agent of the Department.

(2)

That the individual has established, under oath, that the place of employment to be investigated under this section
is to be inspected to determine compliance with the requirements of the act and this part.

(e) Upon application to the appropriate judicial authority, and upon good cause shown, the Department may obtain an
inspection warrant prior to the 14-day period set forth in subsection (c) and prior to a refusal by respondent to voluntarily
admit a representative of the Department.
Cross References
This section cited in 34 Pa. Code §305.2 (relating to maintenance and disclosure of Hazardous Substance Survey Forms);
34 Pa. Code §305.6 (relating to public access); and 34 Pa. Code §307.15 (relating to public access).

§321.3. Issuance and content of order.
If, upon investigation of a complaint, the Department finds that a respondent has violated the act or this part, within 7 days it
will issue to the respondent an order to comply. This order will be in writing, specifically describe the nature of the violation
and state a reasonable time period, not to exceed 90 days, within which the violation shall be corrected by the employer. The
order shall contain other information that the Department will require.
§321.4. Determination of penalty amount.
(a) Power of assessment. The Department has the authority to assess civil penalties from $500 to $10,000 for each violation of the act, unless a greater amount is specified elsewhere in the act, giving consideration to the appropriateness of
the penalty with respect to the size of the business of the employer being charged, the gravity of the violation, the good
faith of the respondent and the history of previous violations. The amount of the civil penalty shall be based upon the
point-system formula set forth in this section.
(b) Calculation of penalties. Four criteria will be used to determine the penalty amount. The criterion will be assigned points
under the schedule in paragraph (1):
(1)

Size of business. This criterion will take into consideration the number of employes on the date of the violations
who are regularly assigned to the workplace where the violation occurred. A maximum of 25 points may be
assigned to this criterion under the following:
Number of employes
1 to 9
10 to 19
20 to 29
30 to 49
more than 50

(2)

Points
5
10
15
20
25

Gravity of violation. The criteria will be based upon two factors — the type of information which appropriate
persons are not able to obtain under the act, and the extent to which the information is not provided. A factor may
be assigned points under the schedule in this paragraph. Total points may not exceed 25 for both factors combined.
(i)

The type of information involved in the violation:
Type of Information
Material Safety Data Sheets
Labels
Notice of Employes Rights
Training
Any List of Hazardous Substances

(ii)

Extent to which information is not provided:
Information
Not prepared
Incomplete
Inaccurate
Out-of-Date
Prepared but Not Accessible

(3)

Points
1-5
1-5
5-10
5-10
5-10

Points
5-15
1-5
1-10
1-5
5-15

History of previous violations. This criterion shall be based on the number of assessed violations in the subject
workplace in a preceding 12 month period. Only violations for which penalties are paid and which are not subject
to further appeal may be included. These criteria may account for up to 25 penalty points:
Number of violations in the subject
workplace over preceding 12-month period
0-5
6-10
11-15
Over 15

Points
0
5
10
25

(4)

Good faith of respondent. This criteria may be used to reduce the point calculation, based upon credits given for
the respondent’s good faith in abating the violation and will result in a reduction of total penalty points as follows:
Points
Abate the violation within 1 working day of receipt of an order to comply.

25

Abate the violation within the time given in the order to comply, without extensions.

20

Abate the violation within the time period given in the order to comply, with extensions.

15

(c) Determination of penalty.
(1)

The net total penalty points will be applied to the following penalty schedule to determine the penalty:
Points
0-25
26

(2)

Penalty
$0
$500

For each penalty point from 27 to 75, $194 may be added to the penalty. A penalty calculated under this section
may not exceed $10,000.

(d) Special assessments.
(1)

If the violation has not been abated within the time period provided for in an order to comply, the Department may
levy a further civil penalty of not more than $5,000 per day for a violation.

(2)

If the employer fails to abate a violation for which no penalty has been assessed, the Department may assess a
civil penalty of $500.

(3)

If the employer fails to abate a violation for which a penalty has been assessed, the Department may assess a
daily civil penalty equal to the amount calculated under the penalty system, but not to exceed $5,000 per day.

(e) Director responsibilities. Penalty assessments will be determined initially by the Director or a designee.
(1)

The penalty assessment may not be determined by the inspector who issued the order containing the violation
being assessed; however, the inspector may provide information regarding the criteria upon which the penalty is
assessed.

(2)

The Director may conduct informal conferences with the parties prior to a formal review under this chapter.

(f) Waiver of point system. The Director has the authority to waive application of the point system for good cause shown.
§321.5. Hearings.
(a) The respondent may, in writing, request the Department to provide a hearing concerning orders to comply or penalties
levied upon the employer under this chapter within 30 days of the respondent’s receipt of the notice. The request shall be
filed as a petition under 1 Pa. Code §35.17 (relating to petitions generally).
(b) The hearing will be held under 2 Pa.C.S. §§501 — 508 and 701 — 704 (relating to Administrative Agency Law), and 1 Pa.
Code Part II (relating to general rules of administrative practice and procedure).
(c) After the hearing, the Department will affirm, reverse or modify its original determination.
(d) The validity of an order underlying a penalty assessment may be an issue in a hearing on the penalty assessment
conducted under subsection (a), whether or not a request for a hearing on the order was previously sought.
§321.6. Preliminary relief.
(a) If the Department determines that reasonable cause exists to believe a violation has occurred, and that the violation may
present an imminent danger to an employe or member of the public, the Department will seek a preliminary or special
injunction in the appropriate court of common pleas.

(b) The courts of common pleas are empowered to and shall issue injunctive relief upon a prima facie showing by the
Department of a violation and a showing by a preponderance of the evidence that an imminent danger situation is
present.
§321.7. Interference with inspection.
(a) An employer or individual who wilfully impedes an authorized representative of the Department from carrying out an
investigation or inspection under the act or this part or who refuses entry to an authorized representative of the Department to a workplace where the inspection is authorized by a warrant shall be assessed a civil penalty of not more than
$1,000.
(b) A person who gives advance notice of an inspection to be conducted under the act without authority from the Department shall be assessed a civil penalty of not more than $1,000.
§321.8. Judicial review and enforcement.
(a) Appellate review.
(1)

A person aggrieved by a final determination of the Department under sections 11 and 14 of the act (35 P. S.
§§7311 and 7314) may file a petition for review within 30 days of determination in Commonwealth Court, 42
Pa.C.S. §763(a) (relating to direct appeals from government agencies).

(2)

The decision of the Department may not be reversed or modified, unless the decision is found to be arbitrary,
capricious, illegal or not supported by substantial evidence.

(b) Original action.
(1)

An aggrieved person may bring a civil action in the appropriate court of common pleas on his own behalf against
an employer or supplier for a violation of the act, except section 11 of the act (35 P. S. §7311), or Chapter 317
(relating to trade secrets) or may bring suit in Commonwealth Court against the Department for failure to enforce
the act or this part.

(2)

Where the action involves the rights of more than one employe, a certified or recognized collective-bargaining
representative has standing to sue on behalf of the employes.

(3)

The court may issue, whenever it deems appropriate, a preliminary, permanent or special injunction.

(4)

Under no circumstances may the act or this part be construed to require, and under no circumstances may a court
award compensatory and liquidated damages, costs and expenses of litigation, including expert witness fees and
reasonable attorney fees.

§321.9. False statements and intentional omissions.
(a) A person who knowingly makes a false statement, representation or certification in a list, record or other document
required to be maintained under the act or this part or who intentionally or deliberately refrains from complying with the
act shall be assessed a civil penalty of not more than $10,000 or shall be guilty of a criminal offense classed as a
misdemeanor of the first degree, or both.
(b) An employer or supplier who wilfully or recklessly prepares an MSDS for the purpose of withholding or falsifying relevant
information concerning the nature and severity of the hazardous nature of the substance shall be assessed a civil
penalty of not more than $10,000 or shall be guilty of a criminal offense classed as a misdemeanor of the first degree, or
both.
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§323.1. General.
Under section 3 of the act (35 P. S. §7303), the Department adopts a Hazardous Substance List as set forth in Appendix A.
§323.2. Special hazardous substances.
(a) Hazardous substances which are considered special hazardous substances because their particular toxicity, tumorigenicity, mutagenicity, reproductive toxicity, flammability, explosivity, corrosivity or reactivity pose a special hazard to health
and safety. Only substances on the Hazardous Substance List in Appendix A which have the letter ‘‘S’’ are part of the
Special Hazardous Substance List.
(b) The Department will evaluate the appropriateness of designing hazardous substances as special hazardous substances
based on the following criteria:
(1)

The substance shall be one which is on the Department’s Hazardous Substance List.

(2)

The hazardous substance when present at concentrations of less than 1.0%, but greater than .01%, shall pose a
special hazard to health and safety due to its toxicity, tumorigenicity, mutagenicity, reproductive toxicity, flammability, explosiveness, corrosivity or reactivity.

(3)

Reliable, current and accurate scientific evidence shall demonstrate the elements of paragraph (2).

(c) A person may submit relevant scientific information to assist the Department in making its determination.
§323.3. Environmental hazards.
(a) Hazardous substances which are considered environmental hazards because of their particular or extreme properties
pose a danger if released into the environment are contained in an Environmental Hazard List. Only substances on the
Hazardous Substance List in Appendix A which have the letter ‘‘E’’ are part of the Environmental Hazard List.
(b) The Department will evaluate the appropriateness of designating hazardous substances as environmental hazards
based on the following criteria:
(1)

The substance shall be one which is on the Department’s Hazardous Substance List.

(2)

The substance shall be regulated under Federal, State, county or municipal environmental statutes.

(3)

The substance shall pose a danger if released into the environment in that it shall be considered toxic, hazardous
or it shall be a contaminant subject to Statewide standards for emissions or discharges under current environmental statutes regulating the substance.

§323.4. Additions and deletions to the Hazardous Substance List.
Except as provided by §323.5 (relating to automatic additions to Hazardous Substance List), the Department will add or
delete substances from the list contained in Appendix A only following public notice, hearings and publication of a rulemaking
under the act of July 31, 1968 (P. L. 769, No. 240) (45 P. S. §§1102, 1201 — 1208 and 1602) and 45 Pa.C.S. Part II (relating
to publication and effectiveness of Commonwealth documents).
Cross References
This section cited in 34 Pa. Code §323.5 (relating to automatic additions to Hazardous Substance List).
§323.5. Automatic additions to Hazardous Substance List.
(a) Chemicals not listed in Appendix A which appear in future compilations or issues of the following lists will automatically
be added to the Hazardous Substance List in Appendix A upon publication of a notice of the automatic additions in the
Pennsylvania Bulletin.
(1)

Federal Environmental Protection Agency (EPA) list of toxic pollutants and hazardous substances prepared under
sections 307 and 311 of the Federal Clean Water Act of 1977 (33 U.S.C.A. §§1317 and 1321).

(2)

EPA list of hazardous air pollutants prepared under section 112 of the Federal Clean Air Act (42 U.S.C.A. §7412).

(3)

EPA list of restricted use of pesticides found at 40 CFR 162.30 (relating to optional procedures for classification of
pesticide uses by regulation).

(4)

EPA Carcinogen Assessment Group’s List of Carcinogens.

(5)

OSHA list of toxic and hazardous substances found in 29 CFR Part 1910, Subpart Z (relating to toxic and hazardous substances).

(6)

International Agency for Research on Cancer sublist, entitled ‘‘Sufficient Evidence of Carcinogenicity in Animals.’’

(7)

National Toxicology Program’s list of substances published in their latest Annual Report on Carcinogens.

(8)

National Fire Protection Association list found in ‘‘Hazardous Chemicals Data (NFPA 49).’’

(9)

National Fire Protection Association list found in ‘‘Fire Hazard Properties of Flammable Liquids, Gases, Volatile
Solids (NFPA 325M),’’ but only substances found on sublists for health items, categories 2, 3 and 4; sublist for
reactivity items, categories 3 and 4; and sublists for flammability, categories 3 and 4.

(10) American Conference of Governmental Hygienists list found in ‘‘Threshold Limit Value for Chemical Substances
and Physical Agents in the Workplace.’’
(11) National Cancer Institute sublist, entitled ‘‘Carcinogens Bioassays with at Least Evidence Suggestive of Carcinogenic Effect,’’ but including only substances which satisfy criteria of the National Toxicology Program indicating
significant carcinogenic effect.
(b) The Department will annually submit to the Legislative Reference Bureau for recommended publication as a notice in
the Pennsylvania Bulletin a recompilation of Appendix A, containing additions and deletions made under §323.4 (relating
to additions and deletions to the Hazardous Substance List) and this section.
Cross References
This section cited in 34 Pa. Code §323.4 (relating to additions and deletions to the Hazardous Substance List).
§323.6. Onsite testing of environmental hazards.
(a) The Department may conduct, at its own expense and for good cause shown, on-site testing for environmental hazards
or use other methods that will provide more exact information concerning the environmental hazards reported in the
Environmental Hazard Survey under section 3(g) of the act (35 P. S. §7303(g)). The action will be considered by the
Department upon receipt of a written request which contains the following information:
(1)

The name and address of the requesting party.

(2)

A reasonable description or name of substances requested to be tested.

(3)

The specific reasons why the requested testing is desired.

(4)

The name, address and location of the company and workplace or work area where the testing is requested to be
conducted.

(5)

The efforts made to obtain the information sought through the testing.

(6)

Additional information the Department considers pertinent to the request.

(b) Interested parties for purposes of consultation with respect to a request for on-site testing include the following:
(1)

The employer responsible for completing the Environmental Hazard Survey for the workplace for which testing is
required.

(2)

The party requesting the on-site testing.

(3)

Other parties that the Department may consider, in its discretion, to have an appropriate interest in the testing
request.

(c) The workplace employer or site owner may conduct on-site testing instead of the Department. Upon the written request
of the owner or employer, the Department will detail, in writing, the type and methods of testing and provide technical
assistance to aid the owner or employer which chooses to conduct testing instead of the Department.
(d) In an emergency, the Department may undertake testing at the Commonwealth’s expense. The Department, at its
discretion, will determine situations which constitute emergencies for purposes of this section.
(e) The Department may not conduct on-site testing which has already been conducted by the OSHA, the Department of
Environmental Resources or the Mine Safety Health Administration.
Cross References
This section cited in 34 Pa. Code §301.3 (relating to jurisdiction/exemptions).

