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 On November 28, 2018, the Abington Heights School District (District) 

fled with the Pennsylvania Labor Relations Board (Board) a petition for unit 

clarification pursuant to the Public Employe Relations Act (PERA or Act) 

seeking to remove two secretarial positions from the existing bargaining unit 

as confidential and/or supervisory under the Act.  Eight months earlier, on 

March 13, 2018, the Abington Heights Educational Support Personnel 

Association (Union or Association) filed a charge of unfair practices against 

the District, at Case No. PERA-C-18-56-E, alleging that the District violated 

its bargaining obligation by unilaterally removing the same two positions 

from the bargaining unit without a Board determination or agreement from the 

Union.  The hearing on the unfair practice charge had been continued at the 

request of the parties twice. The unfair practice matter was rescheduled for 

April 12, 2019, in Harrisburg. On December 12, 2018, the Secretary of the 

Board issued an Order and Notice of Hearing in this unit clarification matter 

consolidating the matter for hearing purposes with the unfair practice case 

and designating a hearing date of April 12, 2019. During the hearing on that 

date, both parties were afforded a full and fair opportunity to present 

testimonial and documentary evidence and cross-examine witnesses for both 

cases.  On July 19, 2019, the District filed its post-hearing brief. On 

September 3, 2019, the Union filed its post-hearing brief. 

 

The hearing examiner, on the basis of the evidence presented at the 

hearing and from all other matters of record, makes the following: 

 

 

FINDINGS OF FACT 

 

1.    The District is a public employer within the meaning of Section 

301(1) of PERA.  (N.T. 5) 

 

 2. The Union is an employe organization within the meaning of 

Section 301(3) of PERA.  (N.T. 5) 

3. The parties stipulated and agreed that the Board’s certified 

bargaining unit description includes all District secretaries.  The unit 

description also excludes all management level, supervisory and confidential 

employes.  (N.T. 19; Joint Exhibit 1) 

4. Nettie Lowe is the secretary to the District’s Superintendent. 

She is a confidential employe and is not in the bargaining unit. She works in 

the District’s Administration Building. (N.T. 19, 25, 73) 

5. Michele McDonald and Susan O’Day are District employes who work 

in the District’s Administration Building. Prior to November 15, 2017, Ms. 
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McDonald and Ms. O’Day were in the bargaining unit. Ms. McDonald was a 

secretary in the Special Education Office and reported to the Special 

Education Director. Ms. O’Day worked in the District’s Business Office and 

reported to the District’s Business Administrator/Manager. (N.T. 20, 25-26, 

74) 

6. In her prior bargaining unit position, Ms. O’Day typed and issued 

purchase orders. The total number of clerical positions at the Administration 

Building has been reduced significantly due to advances in technology. (N.T. 

62-63) 

7. On November 15, 2017, the school board approved the appointment 

of Michele McDonald to the position of Coordinator of Administrative 

Services, at a salary of $37,168, and designated her a confidential employe. 

On the same day, the school board appointed Susan O’Day to the position of 

Coordinator of Student Services, at a salary of $38,725, and designated her 

as a confidential employe.  (N.T. 26-28; Union Exhibit 1) 

8. The position of Coordinator of Administrative Services and the 

position of Coordinator of Student Services did not exist prior to the 

effective date of November 16, 2017. (N.T. 31-32) 

9. On November 27, 2018, approximately one year after the District 

appointed Ms. McDonald and Ms. O’Day to their new positions, the District 

filed a unit clarification petition seeking to remove the two positions from 

the bargaining unit. (N.T. 52; Joint Exhibit 3) 

10. James Mirabelli has been the Business Administrator for the 

District for eight years. Mr. Mirabelli has been heavily involved in contract 

negotiations for collective bargaining agreements and private contracts.  Mr. 

Mirabelli oversees accounting for the District. He is responsible for 

District expenses, insurances and budgets. In her current position as 

Coordinator of Student Services, Ms. O’Day works in the Business Office 

reporting to Mr. Mirabelli. Her cubicle is approximately 15 feet from Mr. 

Mirabelli’s office door. (N.T. 60-61, 64-65, 70) 

11. The school board members request Mr. Mirabelli to develop 

strategies for collective bargaining negotiations. In pursuit of those 

strategies, Mr. Mirabelli develops different models based on different 

financial offers including various adjustments to wages and health insurance.  

Mr. Mirabelli has requested that Ms. O’Day compile and contribute data 

necessary for Mr. Mirabelli’s financial modeling for negotiations. (N.T. 64-

67) 

12. Ms. O’Day is actively involved in the District’s preparations for 

information used in collective bargaining negotiations. The teachers’ 

contract expired in 2017, and Ms. O’Day prepared documents and information 

for bargaining with the teachers in 2018. She investigates and accumulates 

information from other school districts.  She organizes her information on 

spreadsheets that contain dollar figures from other districts placed under 

categories such as salaries, health, dental and vision insurance as well as 

types of extra pay for additional work such as coaching duties. Ms. O’Day and 

Mr. Mirabelli discuss which fact-finding data to include in the spreadsheet 

of information to be used and presented in bargaining and the tactical 

reasons for selecting certain data. (N.T. 64-67, 79-80) 

13. As the Coordinator of Administrative Services, Ms. McDonald 

reports to the Assistant Superintendent, Marc Wyandt. She manages and 

provides data to the federal government to demonstrate compliance with 

federally funded programs.  (N.T. 67-70) 
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14. Ms. McDonald manages the English-as-a-Second-Language (ESL) 

Program. In that capacity, she coordinates with the ESL teachers; she works 

with families who have students in the ESL Program and conducts screenings 

for the Program. Excluding Title III programs, the District received $270,000 

in federal funding for the 2018-2019 school year. (N.T. 89-92) 

15. Ms. McDonald manages the roster of Title I students.  She is the 

point of contact for the reading specialists and building principals.  She 

ensures that all student information is correctly entered into the student 

information system and ensures that the appropriate information is provided 

to students’ families. Ms. McDonald collects civil rights and demographic 

data for federally funded programs to provide to federal monitors. Ms. 

McDonald works with the Director of Technology and the Director of Student 

Services to reconcile discrepancies in reporting civil rights and other 

demographic data and compiles an accurate data report for the federal 

government. (N.T. 91-94, 99-100) 

16. Ms. McDonald manages the teacher evaluation system. She assigns 

administrators to the staff members that they are to evaluate.  She manages 

the evaluation documents as they are submitted and completed and delivers 

them to the Superintendent for signature. (N.T. 94) 

17. The District’s Superintendent, Assistant Superintendent, Human 

Resources Director, Business Administrator, Special Education Director and 

Ms. O’Day all work in the Administration Building which contains the 

personnel offices of the District. (N.T. 20-26, 34-35, 74) 

 

DISCUSSION 

 
Section 301(13) of PERA provides the statutory requirements for 

removing a confidential employe from the bargaining unit as follows: 

 

“Confidential employe” shall mean any employe who 

works: (i) in the personnel offices of a public employer and 

has access to information subject to use by the public 

employer in collective bargaining; or (ii) in a close 

continuing relationship with public officers or 

representatives associated with collective bargaining on 

behalf of the employer. 

 

43 P.S. § 1101.301(13). 

In defining the nature of Section 301(13)(i), the Board has required 

that the employe in question be privy to the employer’s bargaining strategy.  

In this regard, the Board has opined as follows: 

[A]n employe does not have access to confidential collective bargaining 

information when she simply takes basic data and compiles reports which 

may eventually be used in negotiations as the position of the employer 

when the person who compiles the basic data has no information which 

would be considered confidential as a result of that compilation. It is 

only when an employe is privy to relevant determinations of the 

employer's policy that that person may be found to be confidential. The 

collective bargaining information must be of such definite nature that 

the union would know of the employer's plans if the information is 

revealed. 
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Bangor Area Sch. Dist., 9 PPER ¶ 9295, 533 (Nisi Decision and Order, 1978). 

 

In North Hills Sch. Dist. v. PLRB, 762 A.2d 1153 (Pa. Cmwlth. 2000), 

Petition for allowance of appeal denied, 566 Pa. 653, 781 A.2d 150 (2001), 

the Commonwealth Court interpreted Section 301(13)(ii) and opined as follows: 

PERA defines two distinct categories of confidential 

employees.  Section 301(13)(ii) of the PERA, which applies 

here, defines a confidential employee in broad terms as "any 

employe who works...in a close continuing relationship with 

public officers or representatives associated with collective 

bargaining on behalf of the employer. 

 

.... 

 

[S]ection 301(13) (ii) of the PERA does not even mention the 

content of the information accessible to the employee; 

rather, in that second category of confidential employee, the 

focus is upon the level of association that the public officer 

or representative has with the employer’s collective 

bargaining process. 

 

.... 

  

Where an employe has a close continuing relationship with 

such involved management personnel, the PERA appears to 

assume that that employee would have access to confidential 

information, so that their “inclusion in the bargaining unit 

would seriously impair the public employer’s ability to 

bargain on fair and equal footing with the union.”  [PLRB v. 

Altoona Area Sch. Dist., 480 Pa. 148, 389 A.2d 553 (1978)]. 

 

Id. at 1158-1159 (emphasis removed).   

 

 In Neshannock Educational Support Professionals Association v. PLRB, 22 

A.3d 1103 (Pa. Cmwlth. 2011), the Commonwealth Court relied on the Supreme 

Court’s decision in Altoona, supra, and its own prior decisions in North 

Hills, supra, and Gallas v. PLRB, 636 A.2d 253 (Pa. Cmwlth. 1993) and 

emphasized that “the employes that were found to have a ‘close continuing 

relationship’ under Section 301(13) (ii) worked directly for members of the 

bargaining team and/or performed work related to collective bargaining on a 

regular basis.”  Neshannock, 22 A.3d at 1107. 

 

 In this case, the record shows that Ms. O’Day, as the Coordinator of 

Student Services, is a confidential employe under both prongs of the 

statutory test for determining whether an employe is confidential. Under the 

first prong, i.e., Section 301(13)(i), Ms. O’Day works in the District’s 

personnel offices. She is privy to bargaining strategies, and she is actively 

involved in the District’s preparations for information and strategies used 

in collective bargaining negotiations. When the teachers’ contract expired in 

2017, Ms. O’Day prepared documents and information for bargaining with the 

teachers’ union. She investigated and accumulated information from other 

school districts.  She organized her information on spreadsheets that 

contained dollar figures from other districts and placed that information 

under spreadsheet categories such as salaries, health, dental and vision 

insurance, as well as types of extra pay, such as coaching duties. 

Significantly, however, in addition to data retrieval and compilation, Ms. 
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O’Day and Mr. Mirabelli discuss which fact-finding data to include in the 

spreadsheet of information to be used and presented in bargaining and the 

tactical reasons for selecting certain data.  Accordingly, Ms. O’Day is a 

confidential employe and properly excluded from the bargaining unit under 

Section 301(13)(i). 

 

 Additionally, Ms. O’Day regularly works in a close continuing 

relationship with Mr. Mirabelli, the Business Administrator, who is directly 

involved in developing collective bargaining strategies, as well as 

negotiations on behalf of the District.  Mr. Mirabelli is heavily involved in 

all contract negotiations including private contracts as well as collective 

bargaining agreements with both unions at the District.  The school board 

requests Mr. Mirabelli to develop financial models and strategies for 

collective bargaining negotiations. In the process of developing those models 

and strategies, Mr. Mirabelli relies on Ms. O’Day to compile and adjust 

financial data regarding wages and insurance to construct various financial 

models to present in negotiations in response to the unions’ proposals.  Ms. 

O’Day and Mr. Mirabelli work closely together as a team in working on 

bargaining strategies for the District.  Additionally, Ms. O’Day’s cubicle is 

located just a few feet from Mr. Mirabelli’s, giving him direct, timely 

access to her work and providing her with the ability to expeditiously 

provide requested data and other information.  Accordingly, Ms. O’Day is a 

confidential employe and properly excluded from the bargaining unit under 

Section 301(13)(ii). 

 

 The evidence of the job duties of Ms. McDonald, as the Coordinator of 

Administrative Services, is insufficient to establish that she should be 

excluded from the bargaining unit as either confidential, supervisory or 

managerial.  The record demonstrates that Ms. McDonald manages and provides 

data to the federal government to demonstrate compliance with federally 

funded programs; she manages the ESL Program, in which capacity she 

coordinates with the ESL teachers and works with families who have students 

in the ESL Program; she manages the roster of Title I students; she is the 

contact for the reading specialists and building principals; and she ensures 

that all student information is correctly entered into the student 

information system and that the appropriate information is provided to 

students’ families. Ms. McDonald also collects civil rights and demographic 

data for federally funded programs to provide to federal monitors. She works 

with the Director of Technology and the Director of Student Services to 

reconcile discrepancies in reporting civil rights and other demographic data 

and compiles an accurate data report for the federal government. 

Additionally, Ms. McDonald manages the teacher evaluation system. She assigns 

administrators to the staff members that they are to evaluate.  She manages 

the evaluation documents as they are submitted and completed and delivers 

them to the Superintendent for signature.   

 

These duties, however, do not cumulatively or individually qualify for 

any of the statutory exclusions. There is no evidence that she develops or 

implements policy or that she is above the first level of supervision.  There 

is also no evidence that she has hired, transferred, suspended, laid-off, 

recalled, promoted, discharged, rewarded or disciplined any employes or 

recommended any such action for the majority of her work time.  To the extent 

that she assigns administrators to the staff members that they are to 

evaluate, she does not perform this function in a supervisory capacity the 

majority of the time. She coordinates these assignments in a clerical 

capacity to remove administrative bias from the evaluation process.  Also, 

Ms. McDonald is not privy to any collective bargaining strategies nor does 
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the record show that she regularly works in a close continuing relationship 

with someone directly involved with collective bargaining negotiations.  

Accordingly, Ms. McDonald does not qualify for any of the statutory 

exclusions from the bargaining unit. 

 

 

CONCLUSIONS 

 

The hearing examiner, therefore, after due consideration of the 

foregoing and the record as a whole, concludes and finds as follows: 

 

1. The District is a public employer within the meaning of section 

301(1) of PERA. 

 

2. The Union is an employe organization within the meaning of 

Section 301(3) of PERA. 

 

3. The Board has jurisdiction over the parties. 

 

4. The position of Coordinator of Student Services, currently held 

by Susan O’Day, is a confidential position and is thereby properly excluded 

from the bargaining unit under Section 301(13) of the Act. 

 

5. The position of Coordinator of Administrative Services, currently 

held by Michele McDonald, is not confidential or supervisory or managerial 

under the Act. 

 

ORDER 

 

In view of the foregoing and in order to effectuate the policies of the 

Public Employe Relations Act, the hearing examiner 

 

 

HEREBY ORDERS AND DIRECTS 

 

that the bargaining unit of employes certified by the Board at PERA-R-86-158-

E, as subsequently amended, is herein and hereby amended again to exclude the 

position of Coordinator of Student Services as a confidential employe and 

include the position of Coordinator of Administrative Services. 

 

 

IT IS HEREBY FURTHER ORDERED AND DIRECTED 

 

that in the absence of any exceptions filed pursuant to Pa. 34 Code § 95.98 

within twenty (20) days of the date hereof, this decision and order shall 

become absolute and final. 

 

SIGNED, DATED and MAILED at Harrisburg, Pennsylvania, this twenty-

fourth day of September, 2019. 

  

 PENNSYLVANIA LABOR RELATIONS BOARD 

 

 

 

  __________________________________  

      JACK E. MARINO, Hearing Examiner   


