
COMMONWEALTH OF PENNSYLVANIA 

Pennsylvania Labor Relations Board 

 

TEAMSTERS LOCAL 205 : 

 : 

  v. : 

 : 

BRENTWOOD BOROUGH, : 

 : Case No. PF-C-08-4-W 

  and : 

 : 

MAYOR OF BRENTWOOD BOROUGH, : 

  
PROPOSED DECISION AND ORDER 

 

On January 10, 2008, Teamsters Local 205(Union) filed with the Pennsylvania Labor 

Relations Board (Board) a charge of unfair labor practices, under the Pennsylvania Labor 

Relations Act (PLRA), as read in pari materia with Act 111, and therein alleged that that 

the Borough of Brentwood (Borough) violated Section 6(1)(a) and (e) of the PLRA by 

refusing to implement the scheduling provisions of an Act 111 interest arbitration award 

(Award) that was issued in December of 2007. On July 1, 2008, I granted the Petition to 

Intervene filed by the Mayor of Brentwood Borough. 

 

On December 9, 2008, I issued a proposed decision and order sustaining the charge 

and ordering, inter alia, that the Borough and the Mayor effectuate the following 

affirmative action: “Immediately implement the scheduling provisions of the December, 

2007 Act 111 interest arbitration Award and all matters related to those provisions 

retroactively to January 1, 2008; [and] [m]ake whole bargaining unit employes for 

identifiable and quantifiable losses resulting from the Mayor’s refusal to comply with 

the interest arbitration Award.” 

 

On February 11, 2009, the Union filed with the Board a letter alleging that the 

Borough failed to comply with the order and petitioned the Board to hold a compliance 

hearing. After multiple delays and granted continuance requests, compliance hearings were 

held on May 12, 2009, December 9, 2009, and April 7, 2010, during which the parties were 

given a full opportunity to present testimony, cross-examine witnesses, and introduce 

documentary evidence. The Union filed a post-hearing brief on July 7, 2010. The Borough 

filed a post-hearing brief on September 9, 2010. The Mayor did not separately file a 

post-hearing brief in the compliance matter.1 

 

The Examiner, on the basis of the evidence presented at the hearing and from all 

other matters and documents of record, makes the following: 

 

FINDINGS OF FACT 

  

Findings of Fact 1 through 13, as inclusively set forth in the Proposed Decision 

and Order, are hereby incorporated by reference.  

 

 14. Neutral arbitrator Marc Winters issued an interest arbitration award on 

December 3, 2007, which was signed by the Union, and therefore a panel majority, on 

December 11, 2007. The Award changed the manner by which officers were scheduled in the 

police department. The new schedule required officers to bid for preferred shifts based 

on seniority for three-month periods and to re-bid every three months. (N.T. 14-17, 112)2 

 

                                                 
1 During this time and the several years that followed, two hearing examiners of the Board retired and the 

Commonwealth enforced a hiring freeze, leaving only two hearing examiners to hear, evaluate, decide and write 

opinions for all statewide Act 111 and Act 195 claims. Accordingly, this case, among others, became backlogged, 

as more urgent claims were given priority. This case among the last of any backlogged cases remaining on the 

Board’s docket. 
2 The notes of testimony and exhibits cited in this order will be limited to the notes of testimony from the 

three days of compliance hearings and the exhibits introduced and accepted into evidence during those three 

days.  
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15. Union Steward Scott Harding posted a list of the officers’ names in order of 

seniority on the bulletin board in the squad room where schedules are posted and each 

officer picked their desired shift based on seniority. Harding photocopied the shift 

schedule. After the December, 2007 Award, the Union submitted bid sheets for scheduling 

officers every three months throughout 2008, starting in December, 2007. (N.T. 19-21, 34-

35, 37) 

 

16. The seniority bidding schedule was not implemented during calendar year 2008, 

and this Examiner’s December 9, 2008 Proposed Decision and Order was not appealed. (N.T. 

18, 20-21, 23) 

 

17. Officer Harding testified at the May 12, 2009 hearing that he made copies of 

the bid sheets for all four quarters of 2008 and placed them under the Chief’s door. He 

testified at the December 9, 2009 hearing that he was not able to recover any of the 

other bid sheets for 2008, except for the first quarter bid sheet. (N.T. 35, 263-267; 

Union Exhibit 5).  

 

18. Officer Mulholland equivocally testified that he consistently bid night shift 

in 2008 but he may have bid for the "nontraditional" shift, for one of the quarters of 

2008. Officer Mulholland equivocally testified, when asked whether he had ever bid a 

daylight shift, as follows: “I don’t believe I did, and I don't think so." On the first-

quarter bid sheet, the handwritten word "daylight" appears next to Mulholland's name. 

(N.T. 87, 98; Union Exhibit 5). 

  

19. There are three standard shifts (daytime, evening and night) and a non-

traditional shift. The evening shift is the busiest shift, and the night shift is 

comparably busy. (N.T. 338). 

 

20. Chief Butelli credibly testified that during calendar year 2008, he had to 

revise the schedule either before the beginning of a month or during a month if an 

officer's availability changed due to sickness, training, vacation, use of a compensatory 

day and similar foreseen and unforeseen circumstances that interfered with the planned 

scheduling of officers. These scheduling changes required the rescheduling of other 

officers. The Chief also credibly testified that these changes to the schedule would have 

occurred even if scheduling were done according to the Award in 2008. (N.T. 342-343). 

 

21. The January 2008 schedule demonstrates that there was no fixed number of 

shifts and that the schedule was constantly being revised to accommodate changes caused 

by vacation days. The January 2008 schedule shows that there were three night shifts 

assigned for Tuesday, January 1, 2008. Officer Zepphuar was assigned to night shift, but 

he took a vacation day that day, and the schedule was amended to reflect the change with 

the notation of a handwritten “V” for vacation over the typewritten “N” for night shift 

initially assigned to Officer Zepphuar. On January 1, 2008, another officer would have 

been reassigned to cover for Zepphuar. On Wednesday, January 2, 2008, Tuesday, January 8, 

2008, and Tuesday, January 15, 2008, there were only two, instead of three, night shifts 

scheduled and on January 22, 2008, there were again three night shifts scheduled. 

(Borough Exhibit D) 

 

 22. Seniority bidding for shifts according to the Award has been utilized since 

January of 2009. Officer Fisher testified that, since the implementation of the Award, he 

has not always been awarded the shift for which he bid, due to manpower shortages. 

Specifically, for the quarterly period beginning in April of 2009, Officer Fisher bid for 

the night shift. Although the night shift was available when it was posted and when 

he signed up for it, Officer Fisher was actually assigned to the daylight shift for that 

quarter and for the remainder of 2009. The Union stipulated that Fisher’s assignment 

contrary to his bid-for shift was due to specified manpower shortages within the Borough 

police department, and that this was consistent with the collective bargaining agreement 

(CBA). Chief Butelli credibly testified that the Borough faced similar manpower shortages 

in 2008, due to officers being out on workers' compensation. (N.T. 157-158, 163-165, 339, 

341-343). 
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23. Voluntary overtime is offered on a “round-robin” rotation where the 

eligibility to select a given overtime opportunity is based on seniority. An overtime 

rotation book is maintained in the dispatcher's office. The Chief is not involved in the 

voluntary overtime process. The officers use the overtime book to call the other officers 

when the voluntary overtime is available and needed. If an officer's turn for overtime 

arose but that officer either could not take the overtime, because it occurred during a 

shift that the officer was already scheduled to work, or would not take the overtime, 

because it conflicted with social or family obligations or desires, then that officer is 

not offered the next available overtime. Instead, the next overtime opportunity is 

offered to the next officer down on the seniority list after the officer who actually 

selected and worked the previous overtime. If all officers either cannot or will not 

accept an overtime duty that must be filled, then the Borough assigns mandatory overtime 

through reverse order of seniority, except that an officer already scheduled to work 

cannot simultaneously be scheduled for mandatory overtime. (N.T. 64-69, 243, 347-348). 

 

24. An officer's decision to take, or not to take, voluntary overtime on a 

particular date affects the eligibility of all of the other officers because the 

seniority-based rotation either stops (if the officer takes the overtime) or continues 

(if the officer or several officers decline the overtime) in a way that determines who 

will be offered the next overtime opportunity. (N.T. 64-69, 417-418). 

 

25. For many of the times when overtime was taken, there is no date recorded for 

the overtime on the overtime sheets. The sheets also demonstrate the frequency with which 

officers who were called for voluntary overtime declined to accept it. (Union Exhibit 4) 

 

DISCUSSION 

 

 The issue in this compliance proceeding is whether the Union established, by a 

preponderance of non-speculative, substantial and competent evidence, that specific 

individual officers in the bargaining unit lost “identifiable and quantifiable” overtime 

pay as a result of the Mayor’s refusal to implement the seniority based bid schedule 

required by the Award during calendar year 2008. I conclude that the Union has not met 

its burden and deny the relief requested by the Union. 

 

 The Union in this proceeding, as the charging party alleging non-compliance with a 

proposed decision and order issued by an Examiner of the Board, has the burden of 

proving, by substantial, competent evidence, that the Borough has failed to comply with 

the order in the same manner that a charging party has the burden of proving that an 

employer has failed to comply with an arbitration award. Accordingly, the Union had the 

burden to establish the existence of a proposed decision and order, which was not subject 

to an appeal or a right thereof, and that the Borough indeed failed to comply with the 

proposed decision and order. City of Philadelphia v. PLRB, 759 A.2d 40, 42 (Pa. Cmwlth. 

2000); FOP, Lodge 5 v. City of Philadelphia, 30 PPER ¶ 30204 (Final Order, 1999). In this 

case, the existence of an unappealed order is uncontested. However, the Union has not 

adequately demonstrated the Borough’s failure to comply with the December 9, 2008 

Proposed Decision and Order (PDO) because it has not identified and quantified lost 

overtime payments to individual officers that were not speculative. 

 

 It is undisputed that the Borough did not implement the shift bidding scheduled 

mandated by the Award during 2008 until after my PDO requiring the Borough to do so. 

During 2008, the Borough scheduled officers on a rotating shift basis. The Union 

maintains that officers lost overtime opportunities and pay, in two ways, because 

officers were assigned to work shifts that they would not have worked if the Borough 

scheduled officers according to their individual preferences and allowed by seniority. 

First, the Union claims that officers lost four-hour minimums in overtime for court 

appearances for citations issued or arrests made by an individual officer when the 

officer was assigned to work a day shift coinciding with those court appearances instead 

of being assigned their preferred non-daytime bid shift, requiring overtime for the 

appearances. For example, had the Borough implemented the bid shift schedule and a senior 

officer consistently bid and preferred night shift, any daytime court appearances would 

have been overtime for the officer. 
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The Union further claims that, during the rotating shift assignments of 2008, 

officers lost opportunities to work voluntary overtime details. The department maintains 

a record of officers’ rotations for purposes of volunteering for extra duty details, such 

as DUI checkpoints and “smooth operator” details. If no officer (or an insufficient 

number of officers depending on the detail) volunteers for the detail, the Chief can 

require the least senior officer(s) in the rotation to work the detail. For example, when 

a senior officer preferred and bid for day shift, that officer lost overtime 

opportunities when that officer was next up in the rotation to work a DUI checkpoint at 

night, if he was already assigned the night shift.  

 

Under this theory, the Union presented documentation and testimony on individual 

officers asserting that they consistently bid for certain shifts based on their seniority 

or were defaulted to certain shifts based on a lack of seniority. Consequently, they 

should have been on the shifts dictated by the bidding procedure which were different 

shifts than the ones to which they were assigned when they lost overtime for court 

appearances and extra-duty details. However, as correctly emphasized by the Borough, the 

factual premises for the Union’s claims are not supported by substantial evidence of 

record, and the Union’s claims must fail as speculative. 

 

Although Officer Harding testified that he made copies of the officers’ bid sheets 

for each quarter of 2008, the Union did not produce the alleged bid sheets for the last 

three quarters of 2008. Moreover, the one bid sheet that the Union did produce 

contradicts the testimony. The testimony about what officers remembered their bids were 

would be sufficient if credible but given the uncertainty and contradictions in the 

testimony I have discredited the testimony regarding the shifts that officers bid and the 

bid sheets would have been the best evidence of what the officers preferences were at the 

time. 

At the hearing on December 9, 2009, the Union produced the bid sheet for January 

through March 2008. Officer Harding testified that he was not able to recover any of the 

other bid sheets for 2008. Although he testified during the May 12, 2009 hearing that he 

made copies of the all the bid sheets before he placed them under the Chief’s door, 

Officer Harding contradicted that testimony during the second day of hearing when he 

testified that, after delivering a bid sheet to the Chief, he did not have a copy. Also, 

during cross-examination, Officer Harding was unable to explain why he had a copy of the 

first quarter bid sheet but not the bid sheets from the other three quarters of 2008.  

 

Moreover, the reliability of the actual bid sheets over the vague memories of the 

officers became manifest during the testimony of Officer Milton Mulholland. Officer 

Mulholland testified that he may have bid for the nontraditional shift, but that on the 

other three bid sheets, he had consistently bid night shift. When asked whether he had 

ever bid a daylight shift, Officer Mulholland testified: “I don’t believe I did, and I 

don't think so." Yet, on the first-quarter bid sheet, the handwritten word "daylight" 

appears next to Mulholland's name. This inconsistency between the only documentary 

evidence of the officers' purported shift preferences offered by the Union and 

Mulholland's testimony regarding his supposed shift preferences highlights the Union's 

fundamental inability to prove exactly what shifts officers chose in the bidding 

procedure and, therefore, what possible overtime opportunities for court appearances and 

extra-duty details that they may have lost. The equivocation and vagueness in 

Mulholland’s testimony emphasizes the unreliability of the testimony and memories of 

Mulholland and the other officers. 

 

 Even accepting every officer’s claim that they bid for and would have received the 

shifts for which they claimed to have bid in 2008, there was no guarantee that the 

officers would have actually received those shift assignments in 2008 because the 

schedule was subject to revision due to officers' leave and manpower shortages, resulting 

in necessary schedule changes to effectuate adequate police services. 

 

There are three standard shifts (daytime, evening and night) and a non-traditional 

shift. The evening shift is the busiest shift, and the night shift is a close second. The 

Award required seniority-based bidding on shifts, on a quarterly basis, for calendar year 

2008. However, there were no fixed number of daytime, evening or overnight shifts in 

calendar year 2008 because the schedule was regularly subject to revision based on 
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circumstances. In other words, there were not consistently the same number of slots 

available to bid for a particular shift. Someone who bid for day or evening shift could 

be required to work night shift when circumstances required the Chief to provide more or 

less coverage or substitute for scheduled officers who became unavailable. 

 

Chief Butelli credibly testified that during calendar year 2008, he had to revise 

the schedule either before the beginning of a month or during a month if an officer's 

availability changed due to sickness, training, vacation, use of a compensatory day and 

similar foreseen and unforeseen circumstances that interfered with the planned scheduling 

of officers. The Chief also credibly testified that these changes to the schedule would 

have occurred even if scheduling were done according to the Award in 2008. The Chief’s 

testimony remains uncontradicted. Therefore, consistent with the CBA, an officer's bid 

for a specific shift on a quarterly basis did not guarantee that the officer would have 

actually worked that shift for the entire three-month period. 

 

Page three of Borough Exhibit D is a schedule for the month of January 2008. The 

January 2008 schedule demonstrates that there was no fixed number of shifts and that the 

schedule was constantly being revised to accommodate changes caused by vacation days. 

Specifically, the January 2008 schedule shows that there were three night turn shifts 

assigned for Tuesday, January 1, 2008. Officer Zepphuar was assigned to night shift, but 

he took a vacation day that day, and the schedule was changed with the notation of a 

handwritten “V” over the typewritten “N” initially assigned to Officer Zepphuar. For that 

shift, another officer would have been reassigned to cover for Officer Zepphuar. On 

Wednesday, January 2, 2008, Tuesday, January 8, 2008, and Tuesday, January 15, 2008, 

there were only two, instead of three, night shifts scheduled and on January 22, 2008, 

there are again three night shifts scheduled. Borough Exhibit D rebuts the Union’s claims 

that officers would have worked the shifts for which they bid. It establishes that there 

was no guaranteed or set number of positions for any given shift. It also demonstrates 

that coverage demands in light of call-offs required the shuffling of officers among 

different shifts and the amendment of the schedule to sustain service. 

 

The track record of the use and implementation of the bid schedule in 2009 further 

exposes the speculative nature of the premise of the Union’s claims (that officers could 

rely on their chosen shift preferences to calculate lost overtime). Seniority bidding for 

shifts according to the Award has been utilized since January of 2009. Officer Fisher 

testified that, since the implementation of the Award, he has not always been awarded the 

shift for which he bid. Specifically, for the quarterly period beginning in April of 

2009, Officer Fisher bid for the night shift. This shift was available when it was posted 

and when he signed up for it. However, he was actually assigned to the daylight shift for 

that quarter and for the remainder of 2009. Officer Fisher’s assignment was contrary to 

his bid-for shift due to specified manpower shortages within the Borough police 

department. 

 

The realignment and rescheduling of officers to cover shortages is consistent with 

the CBA. Chief Butelli credibly testified that the Borough faced similar manpower 

shortages in 2008 due to officers being out on workers' compensation. Although Officer 

Fisher’s testimony relates to post-2009 scheduling, the testimony of the Chief and 

Officer Fisher together establishes that an officer's stated shift preferences for 2008 

was no guarantee that the officer would actually be assigned to that shift, even if the 

Award had been followed. In the absence of more compelling evidence supporting a finding 

that officers would have worked their chosen shifts, the Union has not proven that 

officers lost quantifiable overtime for specific court appearances and voluntary overtime 

details. 

 

Similarly, the Union was also unable to prove non-speculative, lost overtime for 

court appearances because it could not show that all arrests for court appearances 

occurred on the officers' claimed bid-for shifts. Court appearances only occur when an 

officer issues a citation or makes an arrest for which he is appearing in court. Court 

appearances are always scheduled for the daytime shift with some overlap with the evening 

shift. If an officer made an arrest or issued a citation (regardless of when it 

occurred), and that officer appears in court on the daytime shift, while scheduled for 

regular duty on that daytime shift, then that officer has no entitlement to overtime. If 
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an officer makes an arrest (regardless of when it occurs), and that officer then must 

appear in court when that officer is scheduled for night shift (and at times evening 

shift), then that officer is entitled to overtime. More significantly, however, concerns 

for regular shift assignments during court appearances for purposes of determining lost 

overtime are premature and place the proverbial cart before the horse. 

 

An examination about when the citation occurred exposes why lost overtime for court 

appearances based on schedule assignments is too speculative. If an officer makes a claim 

for an overtime court appearance that arose from an arrest that took place on a shift 

that was other than what the officer claimed to have bid, then he should not be allowed 

to recover overtime for the subsequent court appearance because he would not have made 

the arrest for which he later appeared in court if he had been scheduled according to his 

purported bid. In other words, in order for the Union to meet its burden with respect to 

losses for overtime for court appearances, the Union needed to establish that the arrests 

for which they seek overtime for court appearances occurred on bid-for shifts. Officer 

Mulholland illustrated the lack of proof typical for all the officers when he testified 

that he could not recall which shift he was working for approximately half the arrests 

for which he was claiming lost overtime for court appearances.3 

 

Moreover, the Union’s evidence in support of lost voluntary overtime is too 

speculative to support a favorable remedy because each officer's decision to accept or 

decline a particular overtime detail has consequences for the other officers' overtime 

opportunities. In this regard, there are a number of subjective factors that affect an 

officer's decision to accept or decline particular overtime opportunities. Voluntary 

overtime is offered on a “round-robin” rotation where the eligibility to select a given 

overtime opportunity is based on seniority. An overtime rotation book is maintained in 

the dispatcher's office. The Chief is not involved in the voluntary overtime process. The 

officers themselves use the overtime book to call the other officers when the voluntary 

overtime is available and needed. If an officer's turn for overtime arose but that 

officer either could not take the overtime, because it occurred during a shift that the 

officer was already scheduled to work, or would not take the overtime, because it 

conflicted with personal obligations or desires, then that officer is not offered the 

next available overtime. Instead, the next overtime opportunity is offered to the next 

officer down on the seniority list after the officer who actually selected and worked the 

previous overtime. If all officers either cannot or will not accept an overtime duty that 

must be filled, then the Borough assigns mandatory overtime through reverse order of 

seniority, except that an officer already scheduled to work cannot simultaneously be 

scheduled for mandatory overtime.  

 

Based on the round-robin rotation that the officers use for overtime assignments, 

one officer's decision to take, or not to take, overtime on a particular date impacts and 

affects the eligibility of all of the other officers’ decisions because the seniority-

based rotation either stops (if the officer takes the overtime) or continues (if the 

officer declines the overtime) in a way that determines who will be offered the next 

overtime opportunity. By way of illustration, an officer who is offered overtime for a 

shift on his scheduled day off could refuse the overtime because he wants to enjoy his 

day off or he dislikes the detail. His scheduled shift would not affect which day he had 

off and, therefore, would not impact his decision one way or another to accept or to 

refuse the overtime. But that officer's decision not to accept overtime on his scheduled 

day off impacts all subsequent opportunities for all of the other officers with respect 

to overtime, because it affects the round-robin rotation. Consequently, there are as many 

                                                 
3 It seems that the Union is trying to have it both ways. The Union claims that officers lost overtime for court 

appearances by being assigned to regular duty on daytime shifts, when court was scheduled, and not their bid-for 

shifts. However, the particular citation or arrest which was the subject of a particular court appearance would 

not have been made if the officer was working his bid shift, which was different than the one he was working at 

the time and during which he issued the citation. Because the officers, in 2008, were scheduled on a rotating 

basis and because the Chief adjusted the schedule according to departmental needs, it is possible that the 

officer was working the shift he bid for when he issued the citation or made the arrest, but the Union did not 

establish that fact. In other words, it is inconsistent to contend that officers lost overtime for a court 

appearance based on improper shift assignments on court day when those same citations and arrests would not have 

been made if the officer was assigned according to the bid-shift system, where, even then, the record shows that 

there was no guarantee what shift the officer would have worked due to last-minute changes based on needs and 

circumstances. 



7 
 

variables as there are officers with unpredictable desires about particular details on 

particular dates. These variables are too numerous to realistically determine whether an 

officer would have been offered and would have accepted particular overtime details in 

2008. Given the myriad speculative factors involved, a reasonable person could not 

conclude, with any degree of reliability, that a specific officer would have worked a 

specific overtime assignment in 2008. 

 

CONCLUSIONS 

 

 The Hearing Examiner, therefore, after due consideration of the foregoing and the 

record as a whole, concludes and finds: 

 

 That conclusions 1 through 4 as set forth in the Proposed Decision and Order dated 

December 9, 2008, are hereby incorporated by reference.  

 

 5. The Borough is in compliance with the December 9, 2008 Proposed Decision and 

Order.  

 

ORDER 

 

In view of the foregoing and in order to effectuate the policies of the PLRA and Act 

111, the Examiner 

 

HEREBY ORDERS AND DIRECTS 

 

  That the Union’s February 11, 2009 Petition for Compliance with the Proposed 

Decision and Order, dated December 9, 2008, is hereby dismissed; and  

 

IT IS HEREBY FURTHER ORDERED AND DIRECTED 

 

That in the absence of any exceptions filed pursuant to 34 Pa. Code § 95.98(a) 

within twenty (20) days of the date hereof, this decision and order shall become and be 

absolute and final. 

 

SIGNED, DATED AND MAILED from Harrisburg, Pennsylvania this twenty-seventh day of 

March, 2017. 

 

 PENNSYLVANIA LABOR RELATIONS BOARD 

  

 

      

 __________________________________ 

 Jack E. Marino, Hearing Examiner 


