
COMMONWEALTH OF PENNSYLVANIA 

Pennsylvania Labor Relations Board 

 

 

IN THE MATTER OF THE EMPLOYES OF     : 

 : 

 : PERA-U-16-56-E 

 : (PERA-R-93-717-E) 

EXETER TOWNSHIP :   

 

FINAL ORDER  

 

 Exeter Township (Township) filed timely exceptions and a supporting brief with the 

Pennsylvania Labor Relations Board (Board) on November 8, 2016, to a Proposed Order of 

Unit Clarification and Dismissal (Proposed Order) issued by a Board Hearing Examiner on 

October 19, 2016. In the Proposed Order, the Hearing Examiner clarified the existing 

bargaining unit of all full-time and regular part-time nonprofessional employes of the 

Township represented by Teamsters Local No. 429 (Union) to exclude the positions of 

Building Code Official and Code Enforcement/Assistant Zoning Officer as management level 

employes, and dismissed the Township’s petition to exclude the position of Zoning 

Officer/Assistant Code Enforcement Officer (Zoning Officer). The Union filed a response 

to the exceptions and a supporting brief on November 30, 2016. On December 7, 2016, the 

Township filed a letter regarding the Union’s response to its exceptions. 

 

 On exceptions, the Township argues that the Hearing Examiner erred in dismissing its 

petition to exclude the Zoning Officer from the unit. In the Proposed Order, the Hearing 

Examiner stated as follows: 

 

Addressing the position of Zoning Officer, the Association argues that the 

Township failed to satisfy its evidentiary burden to support a conclusion that 

the position should be removed from the bargaining unit.  A party seeking to 

exclude a position from a bargaining unit has the burden of proving by 

substantial evidence that the statutory exclusion applies.  Westmoreland 

County, 991 A.2d 976, 980 (Pa. Commw. Ct. 2010).  The Board reviews actual job 

duties and will only consider written job descriptions to corroborate testimony 

of actual duties.  Id.; Lower Mount Bethel Township, 22 PPER ¶ 22008 (Final 

Order, 1990).  The Township in this matter relied upon the testimony of its 

current Township Manager, John Granger (Granger).  Granger began working for 

the Township in May, 2016.  The position of Zoning Officer has been unfilled 

since April, 2016, when the then Zoning Officer was terminated.  Therefore, 

Granger never observed the Zoning Officer performing his or her duties and has 

no personal knowledge of what duties the Zoning Officer performed.  (N.T. 15, 

26).  In addition to the testimony of Granger, the Township presented 

corroborating evidence in the form of a job description (N.T. 14, Township 

Exhibit 5), testimony which describes Township ordinances relating to the 

Zoning Officer (N.T. 16-18), as well as testimony that zoning officer job 

duties “are standard across the state” (N.T. 16).  This evidence could have 

been used to corroborate testimony of actual duties, however the Township did 

not provide any evidence as to the actual job duties of the Zoning Officer.  

Thus, the Township’s petition with regard to the Zoning Officer will be 

dismissed for lack of evidence pursuant to Board precedent. 

 

(Proposed Order at 4). 

 

 “The Commonwealth Court and the Board have consistently held that determining whether 

an employe should be excluded from the bargaining unit, and thereby denied rights granted 

by the statute, requires an examination of the actual job functions performed by that 

employe, not a written job description or alleged prospective job functions.” Elizabeth 

Township, 33 PPER ¶ 33053 (Final Order, 2002), affirmed unreported, 1521 C.D. 2002 (Pa. 

Cmwlth. March 17, 2003) (emphasis in original)(citing School District of the Township of 

Millcreek v. Millcreek Education Association, 440 A.2d 673 (Pa. Cmwlth. 1982); Westmoreland 

County v. PLRB, 991 A.2d 976 (Pa.Cmwlth. 2010), petition for allowance of appeal denied, 17 

A.3d 1256 (Pa. 2011); Public Utility Commission, 20 PPER ¶ 20047 (Final Order, 1989)). 
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Indeed, in cases in which the Board found that zoning officers were management level 

employes, it did so based on record evidence of the employes’ actual job duties. See e.g. 

Slippery Rock Borough, 40 PPER 64 (Proposed Order of Unit Clarification, 2009), affirmed, 

40 PPER 122 (Final Order, 2009), affirmed sub nom. Municipal Employees of the Borough of 

Slippery Rock v. PLRB, 14 A.3d 189 (Pa. Cmwlth. 2011); Dormont Borough, 41 PPER 66 

(Proposed Order of Unit Clarification, 2010), affirmed, 41 PPER 17 (Final Order, 2011), 

affirmed sub nom., Construction General Laborers and Material Handlers Union Local 1058 v. 

PLRB, 391 CD 2011, unreported (Pa. Cmwlth. 2011); Lower Providence Township, 16 PPER ¶16011 

(Proposed Order of Unit Clarification, 1984), affirmed, 16 PPER ¶16117 (Final Order, 1985); 

Indiana Township, 28 PPER ¶28074 (Proposed Order of Dismissal, 1997).  

  

The Township, as the party seeking to exclude the Zoning Officer position from the 

bargaining unit, had the burden of proving by substantial evidence that the statutory 

exclusion under Section 301(16) of PERA applies to the duties of the Zoning Officer. 

Westmoreland County, supra. However, because the Zoning Officer position was vacant at the 

time of the hearing in this case, and the Township presented no witnesses with direct 

knowledge of the actual duties performed by the previous Zoning Officer, the Hearing 

Examiner correctly held that the Township failed to sustain its burden of proving that the 

Zoning Officer should be excluded from the unit. Accordingly, the Zoning Officer position 

in the Township, albeit vacant at the time of the hearing in this matter, remains in the 

nonprofessional bargaining unit pursuant to the parties’ joint request for certification.1 

 

 The Township requests in the alternative that the Board remand this matter to the 

Hearing Examiner for consideration of the duties of the Zoning Officer. In arguing for a 

remand, the Township notes that the Board’s unit clarification process is continuing and 

investigatory. See Limerick Township, 2 PPER 127 (Order and Notice of Election, 1972); 

Mifflin County School District, 14 PPER ¶ 14263 (Final Order, 1983). However, other than 

reiterating its legal arguments raised to the Hearing Examiner, the Township proffers no 

witnesses or evidence that it wishes to present on remand. Indeed, in its exceptions, the 

Township does not argue that the Zoning Officer position has since been filled. 

 

Even if the Zoning Officer position has now been filled, any evidence of the duties 

performed by the new Zoning Officer would constitute impermissible post-petition evidence 

and would be inadmissible in the present unit clarification petition. Elizabeth Township, 

supra. (citing North Hills School District v. PLRB, 722 A.2d 1155 (Pa. Cmwlth. 1999). 

Similarly, if on remand the Township sought to introduce the testimony of the previous 

Zoning Officer, or other Township employes familiar with the duties of the previous 

Zoning Officer, such evidence would not justify reopening the record on remand as it 

would have been available to the Township at the time of the hearing and would not be 

after-discovered. See Northeastern Educational Intermediate Unit No. 19, 18 PPER ¶18127 

(Court of Common Pleas, 1987).  Accordingly, a remand to reopen the record is not 

warranted, and the Township’s request is denied. 

 

 However, under Board procedures, the Township is still able to obtain its requested 

relief for a hearing on the facts, albeit not in this proceeding. The Board has a 

continuing obligation to determine the appropriateness of bargaining units that is 

fulfilled through the Board’s unit clarification procedure. Elizabeth Township, supra. 

Here, no evidence has yet been presented regarding the actual duties of the Township’s 

Zoning Officer. Therefore, upon filling the Zoning Officer position, the Township may 

obtain its requested relief for a hearing by simply filing a new unit clarification 

petition seeking to remove the position from the bargaining unit based on the actual job 

duties performed by the then-employed Zoning Officer. See Elizabeth Township, supra. 

 

                         
1 The Certification of Representative issued January 24, 1994 in Case No. PERA-R-93-717-E identifies the 

appropriate bargaining unit as follows: 

 

All full-time and regular part-time nonprofessional employes including but not limited to highway 

employes, sewer plant employes, secretarial employes, truck drivers, heavy equipment operators, bid 

plant operators, mechanics, assistant operators, collection crew, light equipment operators, 

secretaries, clerk-typist, laborers, and code enforcement personnel; and excluding management level 

employes, supervisors, first level supervisors, confidential employes and guards as defined in the Act. 



3 

 

After a thorough review of the exceptions and all matters of record, because the 

position of Zoning Officer was vacant at the time of filing of the petition and no 

witnesses presented were able to testify as to the actual duties performed by the Zoning 

Officer, the Hearing Examiner did not err in dismissing the unit clarification petition 

insofar as it sought exclusion of the Zoning Officer position from the bargaining unit. 

Accordingly, the exceptions filed by the Township shall be dismissed, and the Proposed 

Order made final. 

 

ORDER 

 

 In view of the foregoing and in order to effectuate the policies of the Public 

Employe Relations Act, the Board 

 

HEREBY ORDERS AND DIRECTS 

 

that the exceptions filed by Exeter Township are hereby dismissed, and the October 19, 

2016, Proposed Order of Unit Clarification and Dismissal be and hereby is made absolute 

and final. 

 

 SEALED, DATED and MAILED at Harrisburg, Pennsylvania pursuant to conference call 

meeting of the Pennsylvania Labor Relations Board, L. Dennis Martire, Chairman, Robert H. 

Shoop, Jr, Member, and Albert Mezzaroba, Member this twenty-first day of February, 2017.  

The Board hereby authorizes the Secretary of the Board, pursuant to 34 Pa. Code 95.81(a), 

to issue and serve upon the parties hereto the within order. 

 

 

 

 


