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COURSE OF 
EMPLOYMENT



Peters v. WCAB (Cintas Corp.), 263 A.3d 
275 (Pa.2021),vacating and remanding 
214 A.3d 738 (Pa.Cmwlth.2019)

• Injured worker, a traveling salesman, could 
still be in course of employment after leaving 
employer-sanctioned event, even though 
attendance was not mandatory and 
employee passed his home exit ramp en 
route to the event.



Stewart v. WCAB (Bravo Services Group), 
258 A.3d 584 (Pa.Cmwlth.2021)

•Employee injured while debarking from a 
shuttle van at the workplace doorstep while 
going to work was in the course of 
employment and not merely commuting.



Bark v. Sooner Steel LLC (WCAB), ___   
A.3d ____, No. 540 C.D. 2021 (Pa. Cmwlth. 
3/21/2022), rehearing denied (Pa.Cmwlth.
4/28/22)

• Employee, who got picked up in a company truck and was 
driven to/from a remote worksite, satisfied the employment 
contract exception to the “coming and going” rule.

• Consequently, he was in the course of employment when 
involved in an accident on way home from the job site.

• While no formal contract existed, the credited testimony 
demonstrated that the injured worker was paid for travel 
time to the worksite.



Weaver v. Breinig (WCAB), 258 A.3d 
559 (Pa.Cmwlth.2021).

•Employee injured on pathway between 
employer-leased parking lot and building was 
undertaking a reasonable means of ingress 
at the time of her injury and was in the 
course of her employment.



Henderson v. WP Ventures, Inc. 
(WCAB), 269 A.3d 1272 (Pa.Cmwlth. 
2022)
•Employee injured during an unscheduled 
break while going to a sandwich shop off the 
premises was still in course of employment.

•Discussion of compensable versus non-
compensable lunchtime injuries.



ATTORNEY’S FEES



Lorino v. WCAB (Commonwealth of 
Pennsylvania), 266 A.3d 487 (Pa. 
2021)

•Award of attorney’s fees are the rule when 
an injured worker prevails, although the WCJ 
may exclude them if employer presents a 
reasonable contest.

•Presentation of reasonable contest does not 
automatically exclude an award of counsel 
fees.



COMPROMISE AND 
RELEASE 

AGREEMENTS



Lehigh Specialty Melting, Inc. v. 
WCAB (Bosco), 260 A.3d 1053 (Pa. 
Cmwlth.2021)

•Employee who agreed in an earlier 
Compromise and Release (when settling 
wage loss) was bound by his promise to 
cooperate with later resolving the medical 
aspect of the case with the funding of a 
CMS-approved Medicare Set Aside.



PROCEDURE



Raymour & Flanigan v. WCAB 
(Obeid), 264 A.3d 817 (Pa.Cmwlth. 
2021)

•Employer who files a Notice of Temporary 
Compensation and later accepts the case on 
a Medical Only basis need only file a Medical 
Only Notice of Compensation Payable.

•Employer does not also need to file Notice 
Stopping Temporary Compensation and 
Denial.



Essix Holdings LLC v. Dengel (WCAB), ___
A.3d____, No. 683 C.D. 2021(Pa.
Cmwlth. 3/25/2022)

•Employer violated the Workers’ 
Compensation Act by withholding initial 
payment of benefits awarded in a Claim 
Petition while waiting to see if employee 
returned LIBC-760 (Employee Verification of 
Employment, Self-Employment or Change in 
Physical Condition)



EXCLUSIVE REMEDY



Mercer v. Newell, 254 A.3d 755 
(Pa.Super. 2021), petition for 
allowance of appeal granted, No. 
260 EAL 2021 (Pa. 5/11/22)

•Exclusivity provision of the Workers’ 
Compensation Act did not bar employee’s 
civil action against employer where 
employer did not disclose medical opinion to 
employee that he should no longer have 
workplace lead exposure.



Franczyk v. The Home Depot, Inc., ___
A.3d ___, No.1090 WDA 2020 (Pa.Super 
9/24/2021), petition for allowance of 
appeal granted, No. 315 WAL 2021(Pa. 
3/16/2022)

•Does the exclusive remedy provision of the 
Workers’ Compensation Act preclude an 
employee from bringing a civil action against 
the employer where employer failed to 
obtain information regarding a potential 
third-party tortfeasor?



UTILIZATION 
REVIEW



Keystone RX LLC v. Bureau of Workers’ Comp. 
Fee Review Hearing Office (CompServices 
Inc./ AmeriHealth Casualty Services), 265 
A.3d 322 (Pa.2021), reversing 223 A.3d 
295(Pa.Cmwlth. 2019)

• In a Utilization Review proceeding, a 
non-treating provider (e.g., pharmacy) 
does not need to be given notice of the 
proceedings and an opportunity to 
intervene.



Hughes v. Wawa (WCAB), 271A.3d 
922 (Pa.Cmwlth. 2021)

Long term opioids were not 
reasonable and necessary and UR 
doctors were not required to provide 
weaning protocols.



OFFSETS



Carbon Lehigh Intermediate Unit #21 
v. Waardal (WCAB), 271 A.3d 34 (Pa. 
Cmwlth. 2022)

•Employer/carrier not entitled to 
credit for CARES Act Covid UC 
benefits against wage loss workers’ 
compensation benefits.



Sadler v. Philadelphia Coca-Cola 
(WCAB), 269 A.3d 690(Pa.Cmwlth. 
2022)
•Social Security old age offset does 
not violate the Equal Protection 
clause and is constitutional.

•Employee’s post-injury felony 
conviction is not a factor that needs 
to be considered when doing a 
labor market survey.



SUBROGATION



Kamp v. Green Acres Contracting 
Co. (WCAB), 270 A.3d 602 (Pa. 
Cmwlth. 2022)

Section 319 is constitutional, even 
when the workers’ compensation 
lien exceeds the amount of the third 
party recovery, thus depriving the 
injured worker of any net recovery.



Gleason v. Alfred I. Dupont Hospital 
for Children, 260 A.3d 256 (Pa.Super.  
2021)

Workers’ compensation carrier is 
permitted to intervene in third party 
action to preserve its subrogation 
interest, even after court-approved 
apportionment of settlement.



Loftus v. Decker, ___ A.3d___, No. 
2022 Pa.Super. 44 (filed 3/10/2022)

Workers’ compensation carrier cannot 
intervene to protect its subrogation right and 
file a complaint, where all that has occurred 
in the civil suit is the filing of a writ of 
summons.

Employer/carrier cannot take over civil 
litigation in place of the injured worker.



LIGHTNING ROUND



Southeastern Pennsylvania Transportation 
Authority v. WCAB (Hansall), 255 A.3d 689 
(Pa.Cmwlth.2021)

• Employee’s suicide was compensable where his 
work-related physical injury directly caused him to 
become dominated by a disturbance of the mind so 
severe it overrode normal rational judgment and 
culminated in employee’s suicide.



Smith v. Unemployment Compensation 
Board of Review, 261 A.3d 615 
(Pa.Cmwlth.2021)

•Resignation as part of a Compromise 
and Release is not for a necessitous 
and compelling reason, thus 
disqualifying the employee from 
unemployment compensation benefits.



ADDITIONAL CASE 
LAW OF INTEREST



Abnormal Working Conditions

Department of Corrections—SCI Chester v. Faison (WCAB), 266 A.3d 
714 (Pa.Cmwlth.2021):

On premises rape by a co-worker during working hours was proven 
and constituted abnormal working conditions.



Impairment Rating Evaluations 

Lynch v. Commonwealth of Pennsylvania, ___ A.3d ____, No. 1202 
C.D. 2021 (Pa.Cmwlth. 4/29/2022):

Employee’s receipt of full salary benefits for 104 weeks under Act 534 
constitutes receipt of total disability benefits under the Workers’ 
Compensation Act and triggers employer/carrier entitlement to the 
IRE process.



Penalties

City of Philadelphia v. WCAB (Thompson), 264 A.3d 408 (Pa. 
Cmwlth.2021):

Employer subject to penalties where it fails to pay widow’s fatal claim 
award due to a lack of wage data.



Penalties

Lee v. Fresh Grocer Holdings LLC (WCAB), 272 A.3d 91 (Pa. 
Cmwlth.2021):

WCJ properly dismissed Petition for Penalties over failure to pay bills, 
instead directing the parties to the Fee Review process to determine 
standing and the amount in question.



Statute of Limitations

Riley v. WCAB (Commonwealth of Pennsylvania), 258 A.3d 595 
(Pa.Cmwlth. 2021), appeal denied, No. 487 MAL 2021 (Pa. 1/19/2022):

Protz v. WCAB (Derry Area School District) not applied retroactively for 
employee who filed to reinstate benefits more than three years after 
last payment, notwithstanding timely earlier challenge to Impairment 
Rating Evaluation based on failure to achieve maximum medical 
improvement.



Statute of Limitations

City of Johnstown v. WCAB (Sevanick), 255 A.3d 214 (Pa.2021):

Firefighter cancer claim under Section 108(r) is cognizable so long as  
disease manifests itself within 600 weeks of last exposure.

300 week limitation under Section 301(c)(2) of the Act does not apply.



Statutory Employer

Dobransky v. EQT Production Company & Halliburton Energy Services, 
Inc., ____ A.3d ____, No. 900 WDA 2019 (Pa.Super 4/11/2022):

5-4 decision of the Superior Court.

Entities who contracted with employer of injured driver for 
transportation of materials were not, under facts presented, 
considered to be statutory employers under Section 302(a) of the 
Workers’ Compensation Act for purposes of immunity in a third party 
claim on a request for summary judgment.



Subrogation

Arlet v. WCAB (Department of Labor and Industry, et al), 270 A.3d 434 
(Pa.2022):

Jones Act insurer not precluded from subrogation from workers’ 
compensation benefits for benefits improperly paid under Jones Act 
policy.



Specific Loss

Kemps v. Streets (WCAB), 257 A.3d 1271 (Pa.Cmwlth.2021):

Employee catastrophically injured in explosion at fireworks factory 
sustained both total disability and loss of use of her arms.



Cost Containment/Fee Schedule

Pennsylvania Physical Therapy Association v. Oleksiak, 265 A.3d 849 
(Pa.Cmwlth.2021)(en banc):

Centers for Medicare/Medicaid Services’ elimination of certain billing 
codes and replacement with others constituted “adjustments and 
modifications” to the existing codes, and should have been 
incorporated into the Department’s Fee Schedule.

Remand to the Secretary of Department of Labor and Industry to 
revise the allowable fees for the subject physical therapy codes.


