
Legal Updates 2019 
Workers’ Compensation 

Conference
Moderators: 

Barbara Hollenbach, Esq., Norris, McLaughlin, & Marcus, Allentown
Terry Knox, WCJ, WC Office of Adjudication, Reading

Panelists:
Barbara Holmes, Esq., Blaufeld, Schiller & Holmes, Pittsburgh
Peter J. Weber, Esq., Weber, Gallagher, Simpson, Stapleton, Fires & 
Newby, Philadelphia



Course and Scope 
of Employment



US Airways, Inc. v. WCAB (Bockelman), 
179 A.3d 1177 (Pa. Cmwlth. 2018) 

• Flight attendant injured on shuttle bus that transported employees from parking lot 
to airport terminal. Court concluded she was in the course and scope of her 
employment after applying the Slaugenhaupt test and concluding claimant was both 
on employer’s premises and the nature of her work required her to be there.

• Allowance of Appeal granted in PA Supreme Court, 195 A.3d 166 (Pa. 2018): 
• Is the Commonwealth Court's order contrary to long-standing case law from the 

Commonwealth Court holding that an employee is not in the course and scope of 
employment while traveling between a parking lot and the workplace unless the employer 
mandates how an employee commutes to work and/or where the employee must park 
his/her vehicle?



Piedmont Airlines, Inc. v. WCAB (Watson), 
194 A.3d 737 (Pa. Cmwlth. 2018) 

• An airline employee slipped on pile of snow while walking through an airport parking 
lot towards a shelter to catch an employee shuttle. 

• Court cited to Bockelman and determined that claimant was injured on employer’s 
premises due to the fact the nature of his employment and condition of the 
premises caused his injury.



Who the Heck is an 
Employee? 



Dept. of Lab. and Indus. v. WCAB (Lin and 
E. Taste), 187 A.3d 914 (Pa. 2018) 

• Claimant was hired by a restaurant that had not opened for business yet to perform 
remodeling work and was subsequently injured.

• Supreme Court held that an employer is only subject to the Construction Workplace 
Misclassification Act (CWMA) if it is in the construction industry. In this case the 
employer was in the restaurant industry, not construction, and merely hired an 
employee to do construction work. Thus, that employee was deemed an 
independent contractor.



Van Leer v. WCAB (Hudson), 204 A.3d 558 
(Pa. Cmwlth. 2019

• Claimant was hired as a caretaker for a woman suffering from mild dementia to do 
various light domestic duties.

• Court examined Section 321 of the Act dealing with the “domestic service 
exception.”  It determined that the claimant’s duties as a caretaker put her under the 
domestic service exception and she was not entitled to benefits.



Extraterritorial 
Jurisdiction 



Section 305.2 of the Workers’ 
Compensation Act (77 P.S  § 411.2)

• (a) If an employe, while working outside the territorial limits of this State, suffers an injury on account 
of which he, or in the event of his death, his dependents, would have been entitled to the benefits 
provided by this act had such injury occurred within this State, such employe, or in the event of his 
death resulting from such injury, his dependents, shall be entitled to the benefits provided by this act, 
provided that at the time of such injury:

(1) His employment is principally localized in this State, or
(2) He is working under a contract of hire made in this State in employment not principally 
localized in any state, or
(3) He is working under a contract of hire made in this State in employment principally localized 
in another state whose workmen's compensation law is not applicable to his employer, or
(4) He is working under a contract of hire made in this State for employment outside the United 
States and Canada.



Kreschollek v. WCAB (Commodore Maint. 
Corp.), 201 A.3d 916 (Pa. Cmwlth. 2019) 

• Claimant was working as an industrial painter doing work on the Benjamin Franklin 
Bridge connecting PA to NJ and owned jointly by both states.

• Claimant was injured while actually standing on NJ ground.  

• The court determined that because Claimant was injured in NJ, he did not meet any 
of the PA extraterritorial jurisdiction criteria under the Act. Thus, PA did not have 
jurisdiction over his claim.



McDermott v. WCAB (Brand Industrial 
Services, Inc.), 204 A.3d 549 (Pa. Cmwlth. 

2018) 
• Claimant was a PA domiciliary that worked time-limited projects for a GA company. 

He was separately hired for each job and applied in employer’s DE location. He was 
working a DE job when he was injured and received DE workers’ comp. 

• The court held that the extraterritorial jurisdiction provisions under 305.2 of the Act 
only give PA jurisdiction if “at the time of injury” a claimant’s employment is 
principally localized in PA.  Here, claimant’s employment was not principally located 
in PA on the day of his injury, and thus, PA did not have jurisdiction. 



Subrogation 



Whitmoyer v. WCAB (Mt. Country Meats), 
186 A.3d 947 (Pa. 2018)

• The Supreme Court determined that carriers are not permitted to reduce medical 
payments after a §319 third party settlement, only wage loss benefits. Medical 
payments must be made in full and are not subject to being reduced by a future 
credit percentage.



Forms Cases  



Valley Stairs and Rails v. WCAB (Parsons), 
202 A.3d 904 (Pa. Cmwlth. 2019)

• Claimant was injured on a Friday, missed part of that day, and did not return to work. 

• Court examined the timing of when the 90 day NTCP period begins.  It determined 
that although the claimant was injured on a Friday, the first date of disability that 
starts the 90 day clock only began on the following Monday when he actually 
experienced a wage loss.



LifeQuest Nursing Ctr. v. WCAB (Tisdale), 
190 A.3d 811 (Pa. Cmwlth. 2018) 

• The employer issued an NTCP and then within the 90 day period issued two 
supplemental agreements changing the benefit amount. 

• The court determined those supplemental agreements were not binding on 
employer and did not act as acceptance of the claim, only as an amendment to the 
original NTCP.



Impairment Rating 
Evaluations (IREs)



Timcho v. WCAB (City of Philadelphia), 
192 A.3d 1219 (Pa. Cmwlth. 2018)

• Claimant’s benefits were originally modified to partial based upon an IRE and 
Claimant did not challenge the constitutionality of that IRE until subsequent litigation 
after Protz I was issued.

• The court determined that even though claimant failed to previously challenge the 
constitutionality of the IRE, because he filed his Reinstatement Petition within 3 
years of the last date of payment, he was entitled under Whitfield to a remand back 
to the WCJ to prove continuing disability.



Dana Holding Corp. v. WCAB (Smuck), 
195 A.3d 635 (Pa. Cmwlth. 2018

• The court determined that IRE cases that were not “final” when Protz II was decided and 
were still pending on appeal entitled a claimant to full retroactive relief back to the original 
date of the IRE.

• Allowance of Appeal granted in PA Supreme Court limited to two specific issues:

1. Whether the Commonwealth Court erred in applying the [Protz II] standard to the case on appeal at the 
time of this Court’s decision retroactive to the date of the IRE instead of as of the date of the Supreme Court 
changed in the law?

2. Whether the Commonwealth Court’s failure to grant the employer credit for the three year period between 
the date of the IRE evaluation and the date of this Court’s decision in [Protz II] unlawfully violates Employer’s 
constitutional right pursuant to the “Due Course of Law” provisions of the Pennsylvania Constitution Article I, 
Section 11?



Act 111 
(effective as of October 24, 2018)

• Repealed Section 306(a.2) of the Act concerning IREs and replaced it with subsection 
(a.3)

• Changed language from “most recent edition” to “6th Edition”
• Changed 50% threshold to 35%
• Added a section allowing past weeks of partial disability paid to be credited 



Fee Review 



Armour Pharm. v. Bureau of Workers' 
Comp. Fee Rev. Hrg. Off.(National Fire 
Insurance Company of Hartford), 192 

A.3d 304 (Pa. Cmwlth. 2018) 
• Employer refused to pay for a compound cream that had previously been found 

reasonable and necessary pursuant to a UR Determination. 

• The court held that employer was required to get a new UR Determination before 
refusing to make payment, and further held a C & R between only employer and 
claimant did not release employer from its liability to the provider of the medication.



Armour Pharm. v. Bureau of Workers’ 
Comp. Fee Rev. Hrg. Off. (Wegman’s Food 

Markets, Inc.), 1725 C.D. 2017 (Pa. 
Cmwlth. 2018) 

• At fee review, a hearing officer found it did not have jurisdiction to decide whether a 
pharmacy was considered a provider. 

• Court held that the fee review section could not decide whether a pharmacy was a 
provider but the fee review hearing officer did have that jurisdiction.



Workers' Comp. Sec. Fund v. Bureau of 
Workers' Comp., Fee Rev. Hrg. Off. 

(Scomed Supply, Inc.), 195 A.3d 332 (Pa. 
Cmwlth. 2018) 

• The employer refused payment of medical lead wires based upon the prescription 
being too frequent and not within Medicare billing standards. 

• Court held that because case was only within fee review, it did not have jurisdiction 
to determine the reasonableness and necessity of the frequency of the lead wires. 
Employer was required to go through the UR process if it disputed the frequency of 
the prescription. 



Supersedeas Fund 



Erie Ins. Co. v. WCAB (Cmwlth. of 
Pennsylvania, Dept. of Lab. and Indus., 
Bureau of Workers' Comp.), 203 A.3d 

1143(Pa. Cmwlth. 2019) 

• The employer originally accepted claimant’s claim and began paying medical 
benefits, but unilaterally stopped payment after becoming aware that claimant may 
have been intoxicated at the time of his work injury.

• Court held that the employer was not entitled to supersedeas fund reimbursement 
as it improperly unilaterally stopped payment of medical payments, even though it 
was later determined claimant was not entitled to those medical payments.



Panelist’s Choice 



Kurpiewski v. WCAB (Caretti, Inc.), 202 
A.3d 870 (Pa. Cmwlth. 2019)

• The claimant developed a rash caused by exposure to chromium at work. 

• Court determined claimant was entitled to ongoing benefits and not required to 
return to work and risk an exposure to the chromium. 

• Court also determined his AWW should be calculated as a continuous employment 
relationship because he never had to re-apply after being laid off. 



Aqua America v. WCAB (Jeffers), 199 A.3d 
482 (Pa. Cmwlth. 2018)

• Daughter of a worker killed on the job sought continuing fatal claim benefits after 
turning 18 based upon her suffering from blindness from incurable, progressive eye 
disease.

• The court determined that a fatal claim dependent after the age of 18 bears the 
burden of proving not only disability, but that the disability affects earning power. 
Here, the daughter’s earning power was never established so the court remanded 
back to the WCJ to determine that issue.



Additional Case 
Law



Hernandez v. WCAB (F&P Holding Co.), 
190 A.3d 806 (Pa. Cmwlth. 2018)

• In the context of a Termination Petition, Claimant’s testimony that he continued to 
experience pain resulting from the work injury was credited, in addition to the 
employer’s doctor’s testimony that Claimant was fully recovered.

• The court held that a termination was still warranted, based upon the credited 
doctor’s opinion of full recovery, even though the claimant credibly testified that he 
continued to experience pain resulting from the work injury.



Rogele, Inc. v. WCAB (Hall), 198 A.3d 1195 
(Pa. Cmwlth. 2018) 

• An employer disputed payment for an implanted medical pump based upon the doctor 
not doing a drug test beforehand as ordered in a previous medical review petition for all 
future treatment.  

• Court determined that because the pump was not controlled by claimant himself, the drug 
test order was not necessary.  

• The court also determined a replacement pump was reimbursable and its failure was not 
shown to be related to other factors outside the work injury.



DeHoratius v. WCAB (Upper Darby 
Township), 187 A.3d 273 (Pa. Cmwlth. 

2017)
• The employer had separate accounts for workers’ comp and Heart & Lung benefits and paid 

claimant out of the workers’ comp account. 

• The court followed Stermel and Bushta by denying subrogation to a self-insured municipality 
against a third-party recovery of a police officer involved in a motor vehicle accident. 

• The court held that where the payments came from was irrelevant as it only mattered why 
the payments were being made - wage loss for a motor vehicle accident. Thus, the payments 
were considered Heart & Lung and not subject to subrogation.



Hartford Ins. Group on Behalf of Chunli
Chen v. Kamara, 199 A.3d 841 (Pa. 2018

• Supreme Court held that an insurer can not protect it’s §319 subrogation rights by 
bringing a direct personal injury lawsuit against a tortfeasor “on behalf of” a claimant 
who has not filed suit. The claimant must either assign the claim or be a willing 
participate in the litigation.



Kush v. WCAB (Power Contracting Co.), 
186 A.3d 1047 (Pa. Cmwlth. 2018) 

• The claimant was injured while driving to work as an electrical worker. He had 
worked for two separate employers during the same time period.  

• Court determined he did have a fixed place of employment and was not a traveling 
employee under the exception to the coming and going rule.
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