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The role and ethics of nurse case managers was addressed at several of the seminars I 
attended this year.  For example, at ABA workers’ Compensation-Nashville, during a panel 
discussion about the opioid abuse crisis, a defense attorney strongly recommended to carrier 
representatives the use of nurse case managers in suspected overuse or abuse situations.  
Meanwhile, at the Texas Bar Association annual workers’ compensation CLE, in-house counsel 
for a large non-subscriber indicated that, in its voluntary plan, the company had its own 
employee nurse case managers, and she conceived of a nurse serving in such capacity as “just 
one employee helping another ….”   

The topic was front and center at the annual Northeastern Rehabilitation Associates 
seminar, convened at the Wilkes-Barre Mohegan Sun.  The session, specifically, addressed the 
role and ethics of nurse case and other disability managers in the workers’ compensation process.  
The nurse case manager Regina Stanton and Attorney Christopher Pavuk (Chartwell Law 
Offices, Scranton) presented the discussion.   

1. Goals of disability management. The speakers introduced the issue by discussing the 
goals of disability management. Those goals are to help facilitate treatment in pursuit of 
maximum medical improvement and, also, assist in the worker’s return to gainful employment. 
Attorney Pavuk, for his part, generally conceived of nurse case managers as having two roles. 
These are, first, the facilitation of treatment; and, second, the investigative role.   

2. Types of disability management. At least three types of case management exist.  The 
first is the most simple: coaching over the telephone. The second is field management, which is 
the most familiar to the practicing attorney. The final, meanwhile, is “single task” efforts when a 
nurse case manager is – often at the last moment – dispatched to undertake, ad hoc, facilitation 
of treatment or some other task.  
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3. Need for and Issues Surrounding Communication. Ms. Stanton stressed that, if at all 
possible, the nurse case manager should contact the worker before appearing at an appointment. 
Sometimes, however, that is not possible. For example, if the nurse is dispatched to the 
emergency room by the insurance company client, obviously no preparation for the meeting is 
possible.  For best results, she attempts, in her work, to build rapport with the worker and his or 
her attorney. As to the visit itself, Ms. Stanton always inquires of the worker, “may I go in the 
exam room with you?”  

Ms. Stanton and Attorney Pavuk stressed that the nurse case manager’s report is “not 
confidential to you” or the client. Thus, statements reflecting bias must be avoided.  The nurse 
case manager’s report can be subject to discovery and/or subpoena.  

4. Communication by Nurse Case Manager with Treating Physician. The perennial 
issue arose: Can the nurse case manager communicate with the physician? The panelists, for 
guidance, here identified two CFR-based HIPAA Regulations, 45 C.F.R. § 160.103 (definitions) 
and 164.512(l).  These federal regulations indicate that the privacies individuals enjoy under 
HIPAA do not apply in the workers’ compensation context.   

The latter regulation provides, “Standard: Disclosures for workers’ compensation. A 
covered entity may disclose protected health information as authorized by and to the extent 
necessary to comply with laws relating to workers’ compensation or other similar 
programs, established by law, that provide benefits for work-related injuries or illness 
without regard to fault.”   

Protected health information means individually identifiable health information:  

(1) Except as provided in paragraph (2) of this definition, that is:  

(i) Transmitted by electronic media;  

(ii) Maintained in electronic media; or  

(iii) Transmitted or maintained in any other form or medium. 

The definition of “covered entity,” meanwhile, includes a “health care provider who 
transmits any health information in electronic form in connection with a transaction 
covered by this subchapter.” 

Despite this inapplicability, it is still true that what health care providers can reveal to 
employers and their agents is information relative to the work injury. Indeed, if a worker tries to 
tell Ms. Stanton too much, she will admonish, “don’t tell me any confidential information….” 
She will advise the patient that such collateral information may be conveyed to the employer.  
Ms. Stanton fully recognized the tension that exists in this regard.  That is, the nurse case 
manager is employed by and reporting to the insurance company, but is an advocate for the 
patient. She summarized, “We advocate for the client [the injured worker], but our customer is 
the workers’ compensation insurer – so, there must be balance.”  
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Of course, on occasion, a worker and/or his lawyer may say: “No, the nurse case manager 
is not permitted to talk to the physician.” Under her practice, she still may do so, if the physician 
in question indicates that such interface is still acceptable.  Ms. Stanton ventured, “more and 
more physicians welcome us. [The nurse case manager] is now accepted … and even expected.”  
Still, she seems to approach the issue on a case-by-case basis. If the doctor will still talk to her, 
she will, despite the lawyer’s prohibition, do so.   

Yet, critically, she will first consult the adjuster.  If the adjuster does not want the nurse 
case manager to push the envelope on this point, she will not do so.  One need not be an advocate 
on this issue to infer from this remark that the nurse case manager is operating as an agent of the 
carrier.         

Attorney Pavuk, for his part (perhaps departing from Ms. Stanton’s view), opined that it 
was a “best practice” at the point of objection by claimant’s counsel, for the nurse case manager 
to back off.  At least one reason, Mr. Pavuk ventured, is that the whole relationship is not 
supposed to be adversarial.  

Mr. Pavuk identified a Wilkes-Barre WCOA office ruling on a penalty petition involving 
this issue. A nurse case manager had talked to a physician after counsel’s disallowance.  Counsel 
then filed a penalty petition alleging a violation of HIPAA. The penalty petition was denied.  In 
that case, Judge Snyder recounted the dispute at length, noted the seriousness of the dispute, but 
ultimately ruled that counsel had not identified any provision of the Workers’ Compensation Act 
that had been violated after the nurse case manager continued, over her objection, to interface 
with the treating physician.  See Claim of W.T. (circulated 9.11.2015, Snyder, WCJ).     

5.  Should the process be regulated? In response to this writer’s inquiry, Ms. Stanton 
would find valuable a regulation or Bureau policy statement to guide the rights and 
responsibilities of nurse case managers.   

Mr. Pavuk, for his part, identified a provision of the Act, as added by Act 44, which 
legitimizes the use of nurse case managers: “Nothing in this section shall prohibit an insurer 
or an employer from contracting with any individual, partnership, association or 
corporation to provide case management and coordination of services with regard to 
injured employes.”  Section 306(f.1)(1)(iii), 77 P.S. § 531(1)(iii). 
 
 It is notable that several states do indeed regulate the process.  See Justin D. Beck, 
Nursing the Wound: The Law and Ethics of Disability Management in Workers’ Compensation, 
PBA WC Law Section Newsletter, Vol. VII, No. 133 (PBA 2018), www.davetorrey.info.      
 

APPENDIX  
 

The Department of Health & Human Services website posting on the applicability of HIPAA to 
state workers’ compensation programs.    

 
Disclosures for Workers’ Compensation Purposes 

http://www.davetorrey.info/
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[A commentary on 45 C.F.R. § 164.512(l)] 

Background 

The HIPAA Privacy Rule does not apply to entities that are either workers’ compensation 
insurers, workers’ compensation administrative agencies, or employers, except to the extent they 
may otherwise be covered entities.  However, these entities need access to the health information 
of individuals who are injured on the job or who have a work-related illness to process or 
adjudicate claims, or to coordinate care under workers’ compensation systems.  Generally, this 
health information is obtained from health care providers who treat these individuals and who 
may be covered by the Privacy Rule. The Privacy Rule recognizes the legitimate need of insurers 
and other entities involved in the workers’ compensation systems to have access to individuals’ 
health information as authorized by State or other law.  Due to the significant variability among 
such laws, the Privacy Rule permits disclosures of health information for workers’ compensation 
purposes in a number of different ways. 

How the Rule Works 

Disclosures Without Individual Authorization. The Privacy Rule permits covered entities 
to disclose protected health information to workers’ compensation insurers, State administrators, 
employers, and other persons or entities involved in workers’ compensation systems, without the 
individual’s authorization:  

• As authorized by and to the extent necessary to comply with laws relating to workers’ 
compensation or similar programs established by law that provide benefits for work-related 
injuries or illness without regard to fault. This includes programs established by the Black Lung 
Benefits Act, the Federal Employees’ Compensation Act, the Longshore and Harbor Workers’ 
Compensation Act, and the Energy Employees’ Occupational Illness Compensation Program 
Act. See 45 CFR 164.512(l). 

• To the extent the disclosure is required by State or other law. The disclosure must 
comply with and be limited to what the law requires. See 45 CFR 164.512(a).  

• For purposes of obtaining payment for any health care provided to the injured or ill 
worker. See 45 CFR 164.502(a)(1)(ii) and the definition of “payment” at 45 CFR 164.501.  

Disclosures With Individual Authorization. In addition, covered entities may disclose  
protected health information to workers’ compensation insurers and others involved in workers’ 
compensation systems where the individual has provided his or her authorization for the release 
of the information to the entity. The authorization must contain the elements and otherwise meet 
the requirements specified at 45 CFR 164.508.  

Minimum Necessary. Covered entities are required reasonably to limit the amount of 
protected health information disclosed under 45 CFR 164.512(l) to the minimum necessary to 
accomplish the workers’ compensation purpose. Under this requirement, protected health 
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information may be shared for such purposes to the full extent authorized by State or other law. 
In addition, covered entities are required reasonably to limit the amount of protected health 
information disclosed for payment purposes to the minimum necessary. 

Covered entities are permitted to disclose the amount and types of protected health 
information that are necessary to obtain payment for health care provided to an injured or ill 
worker. Where a covered entity routinely makes disclosures for workers’ compensation purposes 
under 45 CFR 164.512(l) or for payment purposes, the covered entity may develop standard 
protocols as part of its minimum necessary policies and procedures that address the type and 
amount of protected health information to be disclosed for such purposes. 

Where protected health information is requested by a State workers’ compensation or 
other public official, covered entities are permitted to reasonably rely on the official’s 
representations that the information requested is the minimum necessary for the intended 
purpose. See 45 CFR 164.514(d)(3)(iii)(A). Covered entities are not required to make a 
minimum necessary determination when disclosing protected health information as required by 
State or other law, or pursuant to the individual’s authorization. See 45 CFR 164.502(b). The 
Department will actively monitor the effects of the Privacy Rule, and in particular, the minimum 
necessary standard, on the workers’ compensation systems and consider proposing 
modifications, where appropriate, to ensure that the Rule does not have any unintended negative 
effects that disturb these systems. 

 


