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FACT  PATTERN
Claimant, Mrs. Jones, injured her knee in her job as a factory worker when she fell on some water in
the employees' break room. She is receiving benefits.

Based on an independent medical examination (IME) that found Claimant fully recovered,
Employer/Insurer has filed a termination petition. Claimant has testified before the judge:

• that she cannot kneel and cannot stand for more than about 10 minutes at a time;  

• that she is very involved in her church  (when asked what her hobbies are);

• that she lives with her husband and three teenaged children; and

• that she uses a computer at home, mostly for social media.



FACT  PATTERN  CONTINUED

• The case does not resolve at mediation. In order to bolster its termination petition (so that it will
not just be "doctor v doctor"), Employer/Insurer hires a firm to perform an investigation and, if
possible, to obtain surveillance of Claimant.

• At a mediation, Claimant complained that although she worked for Employer for 10 years and
thought she was considered a good employee, Employer never even called her after her injury to see
how she was doing.

• The case does not resolve at mediation. In order to bolster its termination petition (so that it will
not just be "doctor v doctor"), Employer/Insurer hires a firm to perform an investigation and, if
possible, to obtain surveillance of Claimant.



SCENARIO  1
• The factory is a small family business. After Claimant's injury, the owner of the factory wants to call

Claimant to see how she is and whether he can do anything for her (other than reporting her
injury to his insurance company).

• Is he permitted to call Claimant if she is not represented by counsel?

• If she is represented?

• Does this depend on whether there is litigation?



SCENARIO  2
• Insurer appoints a nurse case manager to manage Claimant's medical treatment.  

• Can the nurse case manager accompany Claimant to doctors' appointments and tests?

• Can she go with Claimant into the actual exam room and observe the exam or must she remain in 
the waiting room?

• Can she speak with the doctor in Claimant's presence?  Outside of Claimant's presence?

• Is she permitted to "suggest" to the doctor that he needs to release Claimant to return to work?

• May she tell Claimant that Claimant does not need tests her doctor has suggested, or that Insurer 
does not have to pay for certain treatment when that is not necessarily the case?



SCENARIO  3
• The investigator locates Claimant's Facebook page, but her privacy settings are quite high. He

poses as someone else in order to "friend" Claimant and obtain access to her posts and
photos. He also locates the FB pages of her husband and teenaged children, whose privacy
settings are not high, and views their posts and photos.

• Is it legal to engage in subterfuge to friend a claimant?

• Is viewing or obtaining information from her spouse's and children’s legal?

• Assuming he finds fruitful photos of Claimant engaging in activities that would contradict her
testimony about her restrictions, how must he authenticate the photos as to date (i.e.,
Claimant may say they are pre-injury photos)?



SCENARIO  4
• The investigator learns the name of Claimant’s church and that she sings in the choir. He determines

that choir practice is on Wednesday evenings. The following Wednesday, he goes to the church and
confirms that Claimant's car is parked in the parking lot. He goes into the church, sits unobtrusively
in a back pew, and observes and films (via a non-visible camera) Claimant standing for an hour while
singing as well as kneeling for prayer at the end of the choir practice.

• How does he identify Claimant to make sure she is in fact the claimant and not her twin sister?

• Has he violated Claimant's privacy?

• Has he violated the privacy of the other choir members, since they are also in the film?



SCENARIO  5
• Insurer and its attorney want to see whether Claimant has any other medical conditions that may

affect her work injury and whether she has treated for any unrelated injuries. (Claimant has denied
having any prior motor vehicle accidents, slip and falls, etc.) The investigator has learned that
Claimant had difficult pregnancies and may have treated a couple years ago with a psychologist.

• May they subpoena records from physicians and/or hospitals Claimant has not testified about but
which may be mentioned in her treating physician's records?

• May they subpoena records from her gynecologist or obstetrician when her work injury is a knee
injury?

• May they subpoena her psychiatric records?



SCENARIO  6

Claimant has two minor criminal convictions in her past.  

• How might this impact the investigation in the previous scenarios?

• If Claimant’s treating physicians give her work restrictions & Employer/Insurer want to 
perform a labor market survey, how would this past impact that effort?

• May a vocational rehabilitation counselor reveal the convictions to potential 
employers?  

• Must s/he do so?  What if the potential employer is a school?
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