
IN THE SUPREME COURT OF PENNSYLVANIA 
EASTERN DISTRICT 

 

 
THE HARTFORD INSURANCE GROUP 
ON BEHALF OF CHUNLI CHEN, 
 
   Respondent 
 
 
  v. 
 
 
KAFUMBA KAMARA, THRIFTY CAR 
RENTAL AND RENTAL CAR FINANCE 
GROUP, 
 
   Petitioners 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 205 EAL 2017 
 
 
Petition for Allowance of Appeal from 
the Order of the Superior Court 

 
 

ORDER 

 

 

PER CURIAM 

AND NOW, this 9th day of August, 2017, the Petition for Allowance of Appeal is 

GRANTED.  The issues, as stated by Petitioner, are: 

 

a. Can a Workers’ Compensation lienholder bring a third party action 
on behalf of the injured worker to recoup amounts paid to the 
injured worker from the alleged tortfeasor contrary to the standard 
set in Liberty Mutual Insurance Company v. Domtar Paper Co., 631 
Pa. 463, 113 A.3d 1230 (Pa. 2015)? 

 
b. Did the Superior Court fail to see that the failure to attach the 

verification of Chunli Chen to Plaintiff’s Complaint and decision to 
attach the verification of the insurance adjuster with knowledge of 
the lien, supports the argument of [Petitioners] that this lawsuit was 
brought without the cooperation of Chunli Chen and solely on 
behalf of the insurance company in an attempt to subrogate its lien 
in direct contradiction of the standard set in Liberty Mutual 
Insurance Company v. Domtar Paper Co., 631 Pa. 463, 113 A.3d 
1230 (Pa. 2015)? 
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c. Is the caption, and effect of the caption, “The Hartford Insurance 
Group On behalf of Chunli Chen” synonymous with “Liberty Mutual 
Insurance Company, as subrogee of George Lawrence” as it 
appears in Liberty Mutual Insurance Company v. Domtar Paper 
Co., 631 Pa. 463, 113 A.3d 1230 (Pa. 2015)? 
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THE HARTFORD INSURANCE GROUP ON 
BEHALF OF CHUNLI CHEN, 

  IN THE SUPERIOR COURT OF 
PENNSYLVANIA 

   
 Appellant    

   
v.   

   
KAFUMBA KAMARA, THRIFTY CAR 

RENTAL, AND RENTAL CAR FINANCE 

GROUP, 

  

   

 Appellees   No. 976 EDA 2016 
 

Appeal from the Order of February 25, 2016 

In the Court of Common Pleas of Philadelphia County 
Civil Division at No(s): No. 1534 

 

BEFORE: OLSON, SOLANO and FITZGERALD,* JJ. 

OPINION BY OLSON, J.: FILED FEBRUARY 10, 2017 

Appellant, The Hartford Insurance Group (“Hartford”) on behalf of 

Chunli Chen, appeals from the order entered on February 25, 2016, which 

sustained the preliminary objections filed by Kafumba Kamara, Thrifty Car 

Rental, and Rental Car Finance Group (hereinafter, collectively “the 

Defendants”).  We respectfully vacate and remand. 

Appellant instituted the current suit on September 15, 2015, by filing a 

praecipe for a writ of summons.  Within Appellant’s later-filed complaint, 

Appellant declared, in the caption of the complaint, that the plaintiff was 

“The Hartford Insurance Group on behalf of Chunli Chen.”  Appellant’s 

Complaint, 12/8/15, at Caption.   

As Appellant averred, on October 10, 2013, Chunli Chen (hereinafter 

“Chen”) “was standing in the parking lot of Thrifty Car Rental, waiting to rent 
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a car, when she was struck by a rental car operated by defendant, Kafumba 

Kamara, and owned by defendant, Thrifty Car Rental, and/or defendant, 

Rental Car Finance Group.”  Id. at ¶ 12 (some internal capitalization 

omitted).  Appellant averred that the accident caused Chen extensive 

injuries and Appellant alleged that the Defendants were negligent in causing 

the accident.  Id. at ¶¶ 18-23.   

Further, within Appellant’s complaint, Appellant averred that, at the 

time of the accident, Chen “was in the employ of Reliance Sourcing, Inc.” 

and that Hartford “has paid $59,424.71 to date in medical and wage benefits 

to [] Chen pursuant to a Workers’ Compensation insurance policy maintained 

by her employer, Reliance Sourcing, Inc.”  Id. at ¶¶ 8-9.  

Appellant’s complaint contained two negligence counts and, in each 

count, Appellant claimed that the particular defendant was “liable to Plaintiff, 

[ ] Hartford, and to Chunli Chen for injuries caused to her by” the defendant.  

The complaint was then verified by “Jaime Young[;] Workers’ Compensation 

Subrogation Specialist[;] The Hartford” and the verification declared that 

“[t]he averments and allegations of fact made in the foregoing civil 

complaint are true and correct to the best of [Jaime Young’s] information 

and belief.”  Id. at Verification (some internal capitalization omitted). 

On January 26, 2015, the Defendants filed preliminary objections to 

Appellant’s complaint.  The Defendants’ first preliminary objection was in the 

nature of a demurrer and claimed that the entire complaint must be 

dismissed because Hartford was “attempting to file suit to assert subrogation 
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rights directly against the alleged third-party tortfeasors.”  The Defendants’ 

Preliminary Objections, 1/26/16, at ¶ 5.  The Defendants argued: 

 
While Pennsylvania law does allow for a workers’ 

compensation carrier to be subrogated to the rights of the 
employee, the Pennsylvania Supreme Court has held, based 

on long-standing precedent established by Pennsylvania’s 
Superior Court[,] that “the right of action against a 

third-party tortfeasor under Section 319 of the [Workers’ 
Compensation Act] remains in the injured employee, and 

that the employer/insurer’s right of subrogation under 
Section 319 must be achieved through a single action 

brought in the name of the injured employee or joined by 

the injured employee.”  Liberty Mutual Insurance Co. v. 
Domtar Paper Co., 113 A.3d 1230 (Pa. 2015). 

The Defendants’ Preliminary Objections, 1/26/16, at ¶ 9. 

According to the Defendants, since Chen was the injured employee 

and since Chen neither assigned her cause of action to Hartford nor was a 

party to the lawsuit, the entire complaint must be dismissed.  Id. at ¶¶ 13-

16. 

Second, the Defendants claimed that the complaint must be stricken 

because Chen did not verify the complaint.  The Defendants further claimed 

that the individual who did verify the complaint – an employee of Hartford 

named Jaime Young – “was not present at the scene of the alleged accident 

and has no first-hand knowledge of the alleged accident from which to allege 

the facts pleaded in [the] complaint.”  Id. at ¶ 20. 

Appellant responded to the preliminary objections and claimed that the 

Supreme Court’s holding in Domtar Paper was inapplicable to the case at 

bar because “[i]n the Domtar [Paper] case, Liberty Mutual filed suit ‘as 
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subrogee of’ [the injured employee, while, in the case at bar,] Hartford [] 

captioned the suit ‘on behalf of Chunli Chen’ to show [that Hartford is] 

appropriately pursuing this action in the name of the injured employee.”  

Appellant’s Response, 2/15/16, at ¶¶ 11 and 14.  Further, Appellant claimed 

that the verification in the complaint was proper because Jaime Young “has 

knowledge of the facts contained in the complaint through her work on 

[Chen’s] workers’ compensation claim.”  Id. at ¶ 18 (some internal 

capitalization omitted).   

On February 25, 2016, the trial court entered an order that sustained 

both of the Defendants’ preliminary objections and dismissed Appellant’s 

complaint with prejudice.  Trial Court Order, 2/25/16, at 1.  Within the trial 

court’s later-filed opinion, the trial court reasoned that the case was 

controlled by our Supreme Court’s opinion in Domtar Paper and that, in 

accordance with Domtar Paper, dismissal was proper because Hartford was 

attempting to bring an independent cause of action against third-party 

tortfeasors.  As the trial court explained, “[u]nder Pennsylvania law, actions 

against a third-party tortfeasor must be brought by the injured employee; 

the workers’ compensation insurance carrier has no independent cause of 

action against the tortfeasor under Section 319 of the Workers’ 

Compensation Act.”  Trial Court Opinion, 6/23/15, at 4.   

Further, the trial court held that Appellant did not properly verify the 

complaint, as the complaint was not verified by Chen; rather, the complaint 

was verified by Jaime Young, a Worker’s Compensation Specialist for 
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Hartford.  Id. at 6.  The trial court held that this verification was improper 

because Jaime Young “was not present at the scene of the accident and did 

not have first-hand knowledge of the incident” and the verification “did not 

state the source of Young’s information or the reason why the verification 

was not made by a party.”  Id.  Finally, the trial court stated that it did not 

grant Appellant leave to amend the verification because Appellant “failed to 

assert a legally cognizable cause of action against [the] Defendants; thus, 

granting [Appellant] leave to attach a sufficient verification would have been 

futile.”  Id. 

Appellant filed a timely notice of appeal and now raises two issues to 

this Court: 

 
1. Did the trial court err as a matter of law in dismissing 

[Appellant’s] claim with prejudice when pursuant to Liberty 
Mutual Insurance Company v. Domtar Paper Co., 113 

A.3d 1230 (Pa. 2015), [Hartford] captioned the suit “The 
Hartford Insurance Group on behalf of Chunli Chen” to show 

that the action was appropriately brought in the name of 
the injured employee[?] 

 
2. Did the trial court err as a matter of law in dismissing 

[Appellant’s] complaint for lack of a verification signed by 

use party plaintiff, Chunli Chen, when the attached 
verification was signed by a representative of [] Hartford 

with knowledge of the claim; or in the alternative, did the 
trial court err in dismissing the claim rather than allowing 

[Appellant] to amend by attaching a verification signed by 
Chunli Chen? 

Appellant’s Brief at 3 (some internal capitalization omitted). 

We have stated: 
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A preliminary objection in the nature of a demurrer is 

properly [sustained] where the contested pleading is legally 
insufficient.  Preliminary objections in the nature of a 

demurrer require the court to resolve the issues solely on 
the basis of the pleadings; no testimony or other evidence 

outside of the complaint may be considered to dispose of 
the legal issues presented by the demurrer.  All material 

facts set forth in the pleading and all inferences reasonably 
deducible therefrom must be admitted as true. 

 
In determining whether the trial court properly sustained 

preliminary objections, the appellate court must examine 
the averments in the complaint, together with the 

documents and exhibits attached thereto, in order to 
evaluate the sufficiency of the facts averred.  The impetus 

of our inquiry is to determine the legal sufficiency of the 

complaint and whether the pleading would permit recovery 
if ultimately proven.  This Court will reverse the trial court’s 

decision regarding preliminary objections only where there 
has been an error of law or abuse of discretion.  When 

sustaining the [preliminary objections] will result in the 
denial of claim or a dismissal of suit, [the preliminary 

objections may be sustained] only where the case [is] free 
and clear of doubt. 

Lugo v. Farmers Pride, Inc., 967 A.2d 963, 966 (Pa. Super. 2009) 

(internal citations, quotations, and corrections omitted). 

First, Appellant claims that the trial court erred in sustaining the 

Defendants’ preliminary objection in the nature of a demurrer and in holding 

that dismissal was required under Domtar Paper.  As Appellant argues, 

Hartford is not pursuing a subrogation claim directly against the third-party 

tortfeasors, as was the case in Domtar Paper.  Appellant’s Brief at 9.  

Rather, Hartford filed suit “on behalf of Chen” – and is attempting to 

establish the liability of the third-party tortfeasors to Chen.  Id.  Therefore, 

Appellant claims, its lawsuit is proper under both the Workers’ Compensation 



J-S84002-16 

- 7 - 

Act and Superior and Supreme Court precedent construing the Act.  Id.  We 

agree with Appellant. 

Section 319 of the Workers’ Compensation Act (“WCA”), codified at 77 

P.S. § 671, furnishes the statutory basis for subrogation by a workers’ 

compensation carrier.  Section 319 states, in relevant part:   

 
Where the compensable injury is caused in whole or in part 

by the act or omission of a third party, the employer shall 
be subrogated to the right of the employe . . . against such 

third party to the extent of the compensation payable under 
[the WCA] by the employer. . . . 

77 P.S. § 671 (internal footnote omitted).1  

As both this Court and the Pennsylvania Supreme Court have 

continuously declared, “the right of action against a third-party tortfeasor 

under Section 319 of the WCA remains in the injured employee, and [] the 

employer/insurer’s right of subrogation under Section 319 must be achieved 

through a single action brought in the name of the injured employee or 

____________________________________________ 

1 Further, we note that Section 303(b) of the WCA is entitled 

“[e]xclusiveness of remedy; actions by and against third party; contract 

indemnifying third party” and provides: 
 

In the event injury or death to an employe is caused by a 
third party, then such employe, his legal representative, 

husband or wife, parents, dependents, next of kin, and 
anyone otherwise entitled to receive damages by reason 

thereof, may bring their action at law against such third 
party. . . . 

 
77 P.S. § 481(b). 
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joined by the injured employee.”  Domtar Paper, 113 A.3d at 1240; see 

also Scalise v. F.M. Venzie & Co., 152 A. 90, 92 (Pa. 1930) (“[t]he right 

of action [against a third-party tortfeasor] remains in the injured employee; 

suit is to be brought in his name; the [WCA] employer may appear as an 

additional party plaintiff . . . or, as use plaintiff . . . , may intervene for the 

purpose of protection or he may . . . notify the tort-feasor of the fact of 

employment and of the payments made or to be made. . . .  The employer, 

moreover, is not to be denied his right of suit because the employee does 

not sue, but may institute the action in the latter’s name”); Motz v. 

Sherwood Bros., 176 A. 842, 843 (Pa. Super. 1935) (“[t]he [WCA] 

employer’s right of subrogation must be worked out through an action 

brought in the name of the injured employee, either by joining the employer 

as a party plaintiff or as a use plaintiff”) (internal citations omitted); 

Reliance Ins. Co. v. Richmond Mach. Co., 455 A.2d 686, 690 (Pa. Super. 

1983) (“[w]e therefore hold that Section 319 is an exclusive remedy, and 

that for an employer or its insurer to enforce its subrogation rights, it must 

proceed in an action brought on behalf of the injured employee in order to 

determine the liability of the third party to the employee.  If such liability is 

determined, then the employer or its insurer may recover, out of an award 

to the injured employee, the amount it has paid in workers’ compensation 

benefits”).  

In Domtar Paper, our Supreme Court recently “reaffirm[ed]” the 

above pronouncements.  In Domtar Paper, George Lawrence was an 
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employee of Schneider National, Inc., who sustained a work-related injury 

when he slipped and fell in a parking lot leased by the Domtar Paper Co.  As 

a result of this injury, Schneider’s workers’ compensation carrier, Liberty 

Mutual, paid Mr. Lawrence thousands of dollars in workers’ compensation 

benefits.  Domtar Paper, 113 A.3d at 1232. 

Mr. Lawrence did not sue Domtar Paper.  Nevertheless, Liberty Mutual 

instituted suit directly against Domtar Paper in pursuit of its subrogation 

claim.2  Moreover, in the caption of the complaint, Liberty Mutual declared 

that it was suing Domtar Paper “as Subrogee of George Lawrence.”  Id. 

(emphasis added). 

The trial court sustained Domtar Paper’s preliminary objections and 

dismissed Liberty Mutual’s complaint because, in contravention of 

Pennsylvania law, Liberty Mutual was attempting to “pursue a subrogation 

claim directly against the third-party tortfeasor when the compensated 

employee who was injured ha[d] taken no action against the tortfeasor.”  

See id. at 1234.  This Court affirmed the trial court’s order.  Id. at 1233. 

On appeal to the Pennsylvania Supreme Court, the Supreme Court 

held that a workers’ compensation insurer may not “pursue a subrogation 

claim directly against a third-party tortfeasor when the compensated 

____________________________________________ 

2 Liberty Mutual also sued various other entities; however, for ease of 
discussion, we will collectively refer to the defendants in the case as “Domtar 

Paper.” 
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employee who was injured ha[d] taken no action against the tortfeasor.”  

Id. at 1232.  Thus, the Supreme Court held, since Liberty Mutual was suing 

the third-party tortfeasors “as subrogee of” the injured employee – and 

since Liberty Mutual was simply attempting to pursue its own subrogation 

claim directly against the third-party tortfeasors, Liberty Mutual’s complaint 

was properly dismissed.  Id. at 1238 and 1240 (emphasis added).  As the 

Domtar Paper Court reasoned, its holding was required because: 

 

the right of action against the tortfeasor is indivisible and 
remains in the employee who suffered the entire loss in the 

first instance.  We emphasize that in Pennsylvania, courts 
disfavor splitting causes of action, and have frequently 

remained true to this maxim in the context of workers' 

compensation subrogation. . . .  Preventing the 
employer/insurer from asserting an independent cause of 

action against the tortfeasor eliminates the possibility that 
the third-party tortfeasor could be exposed to multiple suits 

filed by both the employer and the injured employee, and 
will preserve the preferred rights of the injured employee 

who retains a beneficial interest in the cause of action 
against the tortfeasor. 

Id. at 1240. 

The Domtar Paper Court then held: 

 

Accordingly, we reaffirm that the right of action against a 

third-party tortfeasor under Section 319 of the WCA 
remains in the injured employee, and that the 

employer/insurer's right of subrogation under Section 319 
must be achieved through a single action brought in the 

name of the injured employee or joined by the injured 
employee.  Because [Mr.] Lawrence did not commence an 

action against [Domtar Paper], was not named in the action 
filed by Liberty Mutual, and did not join the action filed by 

Liberty Mutual, the Superior Court properly affirmed the 
grant of [Domtar Paper’s] preliminary objections. 
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Id. 

In the case at bar, Appellant followed the above precedent and 

instituted suit against the Defendants as “The Hartford Insurance Group on 

behalf of” the injured employee, Chunli Chen.  Within the complaint, 

Appellant seeks to establish the liability of the third-party tortfeasors to 

Chen – and Appellant seeks recovery in the full amount to which Chen is 

entitled due to the Defendants’ alleged negligence.  See Appellant’s 

Complaint, 12/8/15, at ¶¶ 1-23.  Therefore, in the case at bar, Hartford is 

not attempting to “pursue a subrogation claim directly against a third-party 

tortfeasor,” is not seeking to recover only the amount that it paid to Chen in 

workers’ compensation benefits, and is not “splitting” Chen’s cause of action.  

See Domtar Paper, 113 A.3d at 1234 and 1240.  Rather, Appellant brought 

“a single action [against the third-party tortfeasors] in the name of the 

injured employee” and Appellant is attempting to recover the entire amount 

to which Chen is entitled.  Thus, the procedure Appellant employed in the 

case at bar is the procedure our Supreme Court countenanced in Domtar 

Paper.  Id. at 1240 (emphasis added).  As such, we respectfully conclude 

that the trial court erred when it sustained the Defendants’ preliminary 

objection in the nature of a demurrer.3   

____________________________________________ 

3 In her dissent in Domtar Paper, Justice Todd declared that, where an 

employer or workers’ compensation carrier brings suit in the name of the 
injured employee in the capacity of a use plaintiff: 

 
(Footnote Continued Next Page) 
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(Footnote Continued) _______________________ 

it is critical that the actual plaintiff – here, the injured 
employee – be served with a copy of the subrogee's 

complaint so that the employee may, if he or she desires, 
retain counsel and actively participate in the action.  Such 

service ensures the injured employee may actively 
prosecute all claims he or she may possess, and not leave 

the conduct of the litigation solely in the hands of the 
subrogee. 

 
Indeed, I deem this requirement to be particularly 

important in cases such as this, inasmuch as a workers' 
compensation subrogee is precluded by 77 P.S. § 319 from 

recovering any damages in excess of what it paid to the 
injured employee in workers' compensation benefits.  

Consequently, the subrogee has no incentive to pursue 

claims for additional damages which the injured employee 
might ordinarily seek in his or her own capacity. Giving an 

injured employee notice of a subrogee's suit is essential, as 
it allows the injured employee to actively participate in and 

direct the scope and course of discovery, trial preparation, 
or the conduct of settlement negotiations in the proceeding 

where the final fate of his or her claims is irrevocably 
decided.  To be sure . . . were Liberty Mutual's instant 

action to be litigated to final judgment, any subsequent 
action brought by Lawrence would be barred under the 

doctrine of res judicata. . . . 
 

[In his separate dissent,] Chief Justice Saylor observes that, 
to avoid harm to the ability of Lawrence to be fully and 

fairly compensated, the trial court could have required that 

he be joined as a party. . . .  However, in my view, such a 
wholly discretionary process is insufficiently protective of 

the important fundamental rights of the injured employee at 
stake in these situations.  It seems to me the better 

practice, then, is to require the subrogee to provide notice 
to the injured employee upon commencement of its action 

as use-plaintiff.  Requiring such notice would also be 
consistent with the principle reaffirmed by the majority that 

there should be no splitting of an injured employee's cause 
of action against a third-party tortfeasor, in order to ensure 

that the injured employee may still prosecute all causes of 
(Footnote Continued Next Page) 
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Next, Appellant contends that the trial court erred in dismissing its 

complaint for an improper verification, when the complaint was verified by 

Jaime Young, “a representative of [] Hartford with knowledge of the claim.”  

Appellant’s Brief at 10.  Appellant claims that the verification was proper or, 

in the alternative, Appellant claims that the trial court “should have allowed 

[Appellant 20] days to attach a verification signed by Chunli Chen, rather 

than dismissing [Appellant’s c]omplaint.”  Id. at 10-11.  The trial court held 

that the verification was improper because Jaime Young “was not present at 

the scene of the accident and did not have first-hand knowledge of the 

incident” and because the verification “did not state the source of Young’s 

information or the reason why the verification was not made by a party.”  

Trial Court Opinion, 6/23/15, at 6.  We respectfully conclude that the trial 

court erred. 

Pennsylvania Rule of Civil Procedure 1024 declares, in relevant part: 

 

(Footnote Continued) _______________________ 

action in the manner he or she sees fit, even if the subrogee 

commences suit first. 

 
Domtar Paper, 113 A.3d at 1243-1244 (Todd, J., dissenting) (emphasis in 

original).   
 

However, in the case at bar, the Defendants did not raise any issue 
concerning lack of service to Chen.  Therefore, any such issue is not properly 

before this Court.  See id. at 1244 n.1 (Todd, J., dissenting) (“any issue 
regarding [] lack of service was not raised in the lower courts, and, thus, is 

not preserved for our review in the present appeal”); Pa.R.A.P. 302(a) 
(“[i]ssues not raised in the lower court are waived and cannot be raised for 

the first time on appeal”).  
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(a) Every pleading containing an averment of fact not 

appearing of record in the action or containing a denial of 
fact shall state that the averment or denial is true upon the 

signer's personal knowledge or information and belief and 
shall be verified.  The signer need not aver the source of the 

information or expectation of ability to prove the averment 
or denial at the trial.  A pleading may be verified upon 

personal knowledge as to a part and upon information and 
belief as to the remainder. 

 
. . . 

 
(c) The verification shall be made by one or more of the 

parties filing the pleading unless all the parties (1) lack 
sufficient knowledge or information, or (2) are outside the 

jurisdiction of the court and the verification of none of them 

can be obtained within the time allowed for filing the 
pleading.  In such cases, the verification may be made by 

any person having sufficient knowledge or information and 
belief and shall set forth the source of the person's 

information as to matters not stated upon his or her own 
knowledge and the reason why the verification is not made 

by a party. 

Pa.R.C.P. 1024. 

In the case at bar, Hartford is a party to this action because the 

injured employee, Chunli Chen, did not bring suit against the third-party 

tortfeasors and Hartford thus brought suit “on behalf of” Chen.  Further, 

Hartford has a real interest in this lawsuit because it has a statutory right of 

subrogation to Chen’s recovery against the third-party tortfeasors, “to the 

extent of the compensation payable under [the WCA] by [Hartford].”  77 

P.S. § 671; see also Thompson v. W.C.A.B. (WSF&G Co.), 781 A.2d 

1146, 1151 (Pa. 2001) (holding that Section 319 of the WCA “is written in 

mandatory terms and, by its terms, admits of no express exceptions, 

equitable or otherwise.  Furthermore, it does more than confer a ‘right’ of 
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subrogation upon the employer; rather, subrogation is automatic”).  Finally, 

since Chen has not sued the third-party tortfeasors, Hartford is the entity 

that is controlling this litigation.  Therefore, Hartford is a party to this 

litigation and Jaime Young, as a representative of Hartford, properly verified 

the complaint.  See Pa.R.C.P. 1024(c) (“[t]he verification shall be made by 

one or more of the parties filing the pleading . . .”). 

Further, although Jaime Young does not have personal knowledge of 

the accident, Jaime Young did not state as much in the verification.  Rather, 

within the verification, Jaime Young averred that “[t]he averments and 

allegations of fact made in the [] civil complaint are true and correct to the 

best of my information and belief.”  Appellant’s Complaint, 12/8/15, at 

Verification (some internal capitalization omitted) (emphasis added); see 

also 2 Goodrich Amram 2d § 1024(a):7 (“[if a] signer knows of [the facts 

averred in the pleading] because others have informed him or her of them, 

the verification should be upon ‘information and belief’”); Pa.R.C.P. 1024(a) 

(“[t]he signer need not aver the source of the information or expectation of 

ability to prove the averment or denial at the trial”).  Therefore, in the case 

at bar, the verification was proper and the trial court erred when it sustained 

the Defendants’ preliminary objection in the nature of a motion to strike. 

We thus conclude that the trial court erred when it sustained the 

Defendants’ preliminary objections and dismissed Appellant’s complaint with 

prejudice.  We respectfully vacate the trial court’s order and remand for 

further proceedings. 
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Order vacated.  Case remanded.  Jurisdiction relinquished. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date: 2/10/2017 

 

 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

City of Philadelphia,  : 
  Appellant : 
    : 
 v.   :   No. 94 C.D. 2017 
    :   Argued:  October 19, 2017 
Frank Zampogna   : 
 
 
BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
 HONORABLE ROBERT SIMPSON, Judge 
 HONORABLE BONNIE BRIGANCE LEADBETTER, Senior Judge 
 
OPINION  
BY PRESIDENT JUDGE LEAVITT        FILED: December 27, 2017 

The City of Philadelphia (City) appeals an order of the Court of 

Common Pleas of Philadelphia County, First Judicial District (trial court) granting 

declaratory judgment in favor of a City employee, Frank Zampogna.  The trial court 

held that Section 1720 of the Motor Vehicle Financial Responsibility Law, 75 Pa. 

C.S. §1720, prohibited the City from subrogating its payment of Heart and Lung 

Act1 benefits to Zampogna from his third-party tort recovery.  For the reasons that 

follow, we affirm the order of the trial court.  

 The facts of this case are not in dispute.  On November 1, 2007, 

Zampogna, a City police officer, was a passenger in a police cruiser participating in 

a roadblock at the intersection of 22nd Street and Lehigh Avenue in Philadelphia.  A 

private vehicle went through the police roadblock and collided with the cruiser 

occupied by Zampogna.  As a result, Zampogna suffered serious injuries and was 

unable to work as a police officer for several years.  The City, which is self-insured 

for workers’ compensation, issued a Notice of Compensation Payable (NCP) 

                                           
1 Act of June 28, 1935, P.L. 477, as amended, 53 P.S. §§637-638.  



2 

 

accepting liability for the injury.  The NCP also stated that the City was paying 

Zampogna Heart and Lung Act benefits in lieu of workers’ compensation benefits.  

Reproduced Record at 46a (R.R. __).  From November 2, 2007, to September 27, 

2011, the City paid Zampogna a total of $286,447.77 in Heart and Lung benefits.2   

On November 3, 2009, Zampogna filed a tort action against the driver 

of the vehicle involved in the accident.  The City petitioned to intervene in 

Zampogna’s tort action to protect the subrogation lien it intended to assert against 

any recovery.  The third-party tort action settled in 2014 for $245,000, which was 

placed in escrow while the parties litigated the City’s entitlement to its asserted lien.  

On April 9, 2015, the City initiated a declaratory judgment action to establish its 

right to recover the Heart and Lung Act benefits it paid to Zampogna from his 

settlement.   

A trial was conducted on August 1, 2016, after which the trial court 

granted judgment in favor of Zampogna.  It held that Section 1720 of the Motor 

Vehicle Financial Responsibility Law prohibited the City’s subrogation against 

Zampogna’s tort recovery.  The City appealed the judgment. 

We begin with a review of the three statutes governing a public 

employer’s subrogation against an employee’s third-party recovery for his work 

injury caused by a motor vehicle accident.  The three statutes are: the Workers’ 

Compensation Act,3 the Heart and Lung Act, and the Motor Vehicle Financial 

Responsibility Law.4   

                                           
2 That total consisted of $236,050.43 in salary continuation and $50,397.34 in medical benefits.  

Joint Stipulation of Facts, ¶7.  
3 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. §§1-1041.4, 2501-2708.  
4 75 Pa. C.S. §§1701-1799.7. 
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The Workers’ Compensation Act compensates employees who are 

injured at work for their medical bills and lost wages.  Where a work injury prevents 

an employee from performing his pre-injury job, he is entitled to total disability 

benefits in the amount of two-thirds of his pre-injury wages.  Section 306(a) of the 

Workers’ Compensation Act, 77 P.S. §511.  Both public and private employers are 

subject to the requirements of the Workers’ Compensation Act.   

The statute commonly referred to as the “Heart and Lung Act” applies 

only to public employers.  It requires the payment of full salary to police officers 

and other public safety employees who are temporarily unable to perform their job 

because of a work injury.  Section 1 of the Heart and Lung Act, 53 P.S. §637.  This 

more favorable wage loss benefit assures “those undertaking dangerous employment 

in certain institutions that they will continue to receive full income when they are 

injured while performing their duties [and] by offering such assurance, the 

Commonwealth can attract employees to and keep them in the essential and 

dangerous jobs.”  McWreath v. Department of Public Welfare, 26 A.3d 1251, 1255 

(Pa. Cmwlth. 2011).  Police officers and public safety employees are also entitled to 

benefits under the Workers’ Compensation Act.  However, “any workmen’s 

compensation, received or collected” by a public employee collecting Heart and 

Lung benefits “shall be turned over to the [public employer] and paid into the 

treasury thereof[.]”  Section 1(a) of the Heart and Lung Act, 53 P.S. §637(a).  Self-

insured public employers that pay Heart and Lung benefits do not make workers’ 

compensation payments because they would simply be returned to the employer.  

Wisniewski v. Workmen’s Compensation Appeal Board (City of Pittsburgh), 621 

A.2d 1111, 1113 (Pa. Cmwlth. 1993).  Nevertheless, self-insured public employers 

issue a notice of compensation payable to employees receiving Heart and Lung 
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benefits.  Stermel v. Workers’ Compensation Appeal Board (City of Philadelphia), 

103 A.3d 876, 878 (Pa. Cmwlth. 2014).    

Where a work injury is caused by a third party, Section 319 of the 

Workers’ Compensation Act5 states that “the employer shall be subrogated to the 

right of the employee … against [a] third party to the extent of compensation 

payable” under the Act.  77 P.S. §671.  The Heart and Lung Act does not contain a 

similar provision, but it has long been understood that the common law authorizes 

public employers to subrogate their Heart and Lung payments from the employee’s 

third party tort recovery.  See, e.g., Topelski v. Universal South Side Autos, Inc., 180 

A.2d 414, 420 (Pa. 1962).  The public policy for subrogation has been explained as 

follows:  

First, it prevents double recovery for the same injury by the 
claimant.  Second, it prevents the employer from having to make 
compensation payments which resulted from the negligence of a 
third party.  Finally, it prevents a third party from escaping 
liability for his negligence.  

                                           
5 Section 319 states, in relevant part, as follows: 

Where the compensable injury is caused in whole or in part by the act or omission 

of a third party, the employer shall be subrogated to the right of the employe, his 

personal representative, his estate or his dependents, against such third party to 

the extent of the compensation payable under this article by the employer; 

reasonable attorney’s fees and other proper disbursements incurred in obtaining a 

recovery or in effecting a compromise settlement shall be prorated between the 

employer and employe, his personal representative, his estate or his dependents. 

The employer shall pay that proportion of the attorney’s fees and other proper 

disbursements that the amount of compensation paid or payable at the time of 

recovery or settlement bears to the total recovery or settlement. Any recovery 

against such third person in excess of the compensation theretofore paid by the 

employer shall be paid forthwith to the employe, his personal representative, his 

estate or his dependents, and shall be treated as an advance payment by the 

employer on account of any future instalments of compensation. 

77 P.S. §671 (emphasis added).  
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Murphy v. Workers’ Compensation Appeal Board (City of Philadelphia), 871 A.2d 

312, 317 (Pa. Cmwlth. 2005).   

The 1984 enactment of the Motor Vehicle Financial Responsibility 

Law upended this paradigm on subrogation, at least with respect to work injuries 

arising from motor vehicle accidents. Section 1720 of the Law expressly abolished 

an employer’s ability to subrogate workers’ compensation payments.  Section 1720, 

as enacted in 1984, stated as follows:  

In actions arising out of the maintenance or use of a motor 
vehicle, there shall be no right of subrogation or reimbursement 
from a claimant’s tort recovery with respect to workers’ 
compensation benefits, benefits available under Section 1711 
(relating to required benefits), 1712 (relating to availability of 
benefits) or 1715 (relating to availability of adequate limits) or 
benefits in lieu thereof paid or payable under Section 1719 
(relating to coordination of benefits).   

Act of February 12, 1984, P.L. 53, No. 12, §3 (emphasis added).   

As noted, the goal of subrogation is to prevent double recovery for a 

single loss.  The Motor Vehicle Financial Responsibility Law is also designed to 

prevent double recovery by those involved in work-related motor vehicle accidents.  

Section 1722 of the Motor Vehicle Financial Responsibility Law prohibits a plaintiff 

from including benefits, such as workers’ compensation, in his claim for damages 

from the third party tortfeasor.  Section 1722 states:  

In any action for damages against a tortfeasor, or in any 
uninsured or underinsured motorist proceeding, arising out of the 
maintenance or use of a motor vehicle, a person who is eligible 
to receive benefits under the coverages set forth in this 
subchapter, or workers’ compensation, or any program, group 
contract or other arrangement for payment of benefits as defined 
in section 1719 (relating to coordination of benefits) shall be 
precluded from recovering the amount of benefits paid or 
payable under this subchapter, or workers’ compensation, or any 
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program, group contract or other arrangement for payment of 
benefits as defined in section 1719. 

75 Pa. C.S. §1722 (emphasis added).  By precluding an employee injured in a work-

related motor vehicle accident from pleading workers’ compensation or Heart and 

Lung benefits as an item of damages in his tort action, the employee must look solely 

to the employer to be made whole.  Thus, the tort victim cannot recover twice.   

In short, Section 1720 and 1722 work in tandem to shift the cost of 

work-related motor vehicle accidents from the motor vehicle insurer to the workers’ 

compensation insurer.  The object was to reduce the cost of motor vehicle insurance 

by making the workers’ compensation carrier the primary insurer for injuries arising 

from work-related motor vehicle accidents.   

However, in 1993, the legislature revisited this paradigm with the Act 

of July 2, 1993, P.L. 190, No. 44 (Act 44), which amended the Workers’ 

Compensation Act and the Motor Vehicle Financial Responsibility Law.  Section 

25(b) of Act 44 reinstated an employer’s right of subrogation for workers’ 

compensation benefits paid to a claimant whose work injury resulted from a motor 

vehicle accident.  Section 25(b) states: 

The provisions of 75 Pa. C.S. §§1720 and 1722 are repealed 
insofar as they relate to workers’ compensation payments or 
other benefits under the Workers’ Compensation Act.  

Act of July 2, 1993, P.L. 190, No. 44, §25(b).  Accordingly, under Act 44, a plaintiff 

injured in a work-related motor vehicle accident may include workers’ compensation 

payments as an item of damages sought against the tortfeasor, and his employer may 

subrogate the amount of workers’ compensation from that tort recovery.  This shifted 

the cost for work-related motor vehicle accidents from the workers’ compensation 

carrier back to the motor vehicle insurer, as was the case prior to 1984.  
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  Notably, Act 44 reinstated a public employer’s right to subrogate 

workers’ compensation benefits from third-party tort recoveries by repealing the 

contrary language in Sections 1720 and 1722 of the Motor Vehicle Financial 

Responsibility Law.  However, Act 44 did not revise the language of Sections 1720 

and 1722, which continue to read as though there is no right to subrogation of 

workers’ compensation benefits against a tort recovery arising from a work-related 

motor vehicle accident. 

Act 44 expressly addressed workers’ compensation benefits, not Heart 

and Lung benefits.  Act 44 is silent on Heart and Lung payments and the public 

employer’s ability to subrogate.  This silence led to litigation on whether a public 

employer may subrogate Heart and Lung Act benefits from third-party tort 

recoveries.  We review the three leading cases ad seriatim.   

In Fulmer v. Pennsylvania State Police, 647 A.2d 616 (Pa. Cmwlth. 

1994), a Pennsylvania State Police trooper sustained serious injuries in a motor 

vehicle accident while on duty.  During his temporary incapacitation, the trooper 

received $22,442.63 in Heart and Lung Act benefits from his employer.  In 1989, 

prior to the enactment of Act 44, the trooper instituted a personal injury action 

against the driver of the other vehicle in the accident and recovered a settlement.  

The State Police sought to subrogate the amount it paid the trooper in Heart and 

Lung benefits from the trooper’s tort settlement.  In response, the trooper filed a 

declaratory judgment action requesting this Court to rule that Section 1720 of the 

Motor Vehicle Financial Responsibility Law precluded the State Police from seeking 

reimbursement of its payments made under the Heart and Lung Act.  

Notably, in 1990, the legislature amended the 1984 version of Section 

1720 to read as follows:  
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In actions arising out of the maintenance or use of a motor 
vehicle, there shall be no right of subrogation or reimbursement 
from a claimant’s tort recovery with respect to workers’ 
compensation benefits, benefits available under Section 1711 
(relating to required benefits), 1712 (relating to availability of 
benefits) or 1715 (relating to availability of adequate limits) or 
benefits paid or payable by a program, group contract or other 
arrangement whether primary or excess under section 1719 
(relating to coordination of benefits). 

75 Pa. C.S. §1720 (amended by the Act of February 7, 1990, P.L. 11, No. 6, §9 

(emphasis added).  The amendment removed the language “or benefits in lieu 

thereof,” i.e., a tort recovery, and replaced it with “or benefits paid or payable by a 

program, group contract or other arrangement whether primary or excess ….”  Id.  

Because the trooper initiated his tort action in 1989, we used the 1984 version of 

Section 1720 to decide whether the employer’s Heart and Lung Act payments were 

subrogable.  We held that these benefits could not be subrogated, reasoning as 

follows:  

After reviewing the language of Section 1720 of the [Motor 
Vehicle Financial Responsibility Law] and its related sections, 
and taking into account the history and purpose of the [Motor 
Vehicle Financial Responsibility Law], we believe that Heart 
and Lung Act benefits fall within the “benefits in lieu thereof paid 
or payable” language of this section.  Benefits received under 
the Heart and Lung Act effectively replace workmen’s 
compensation benefits for those employees covered by its 
provisions.  These benefits provided petitioner with a full rate of 
salary during his temporary incapacity and required him to turn 
over all workmen’s compensation benefits he received to the 
[State Police].  On its face, the contested language of Section 
1720 attempts to include all those potential benefits which may 
have been too numerous to mention. 

Fulmer, 647 A.2d at 619 (emphasis added).   
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We further stated that this result was required under either the 1984 or 

the 1990 version of Section 1720.  We explained as follows:  

[W]e agree that the language of the pre-amendment version of 
Section 1720 should control in this case, [however] we do not 
view this factor as determinative of the outcome, believing this 
change of language to be more of a clarification than an 
alteration.  Therefore, any result we may reach should apply to 
both versions of the statute.  

Id. at 618 (emphasis added).6  This Court specifically noted that the “inclusive nature 

of the words ‘or other arrangement’ does seem to support [the] contention” that the 

anti-subrogation mandate in Section 1720 applied to Heart and Lung benefits.  Id.     

Our Supreme Court next addressed the effect of Act 44 on the 

subrogation of Heart and Lung Act benefits in Oliver v. City of Pittsburgh, 11 A.3d 

960 (Pa. 2011).7   In Oliver, a police officer received $848 in Heart and Lung Act 

benefits as a result of a work-related motor vehicle accident.  The officer recovered 

against the tortfeasor, and her employer asserted a subrogation claim against her 

                                           
6 We further noted as follows:  

This Court is aware that in an act promulgating major revisions to The Pennsylvania 

Workmen’s Compensation Act, Act of June 2, 1915, P.L. 736, as amended, 77 P.S. 

§1–1031, the legislature repealed 75 Pa.C.S. §1720 insofar as it relates to worker’s 

compensation payments. Section 25(b) of the Act of July 2, 1993, P.L. 190, No. 44. 

(hereinafter referred to as Act 44). Legislation affecting substantive law will not be 

applied retroactively unless expressly declared in the act. Universal Cyclops Steel 

Corp. v. Krawczynski, [] 305 A.2d 757 ([Pa. Cmwlth.] 1973). The question of 

whether an employer is entitled to subrogation is not one of procedure but of 

substantive law. Bell v. Kloppers Co., Inc., [] 392 A.2d 1380 ([Pa.] 1978). Thus, 

Act 44 has no impact on this case. In addition, we express no opinion on the effect 

of Section 25(b) of Act 44 on the Heart and Lung Act in a case arising after the 

effective date of Act 44. 

Fulmer, 647 A.2d at 618 n.3. 
7 The Supreme Court granted review because of facially conflicting pronouncements of law in 

Brown v. Rosenberger, 723 A.2d 745, 747 (Pa. Cmwlth. 1999), and City of Pittsburgh v. Workers’ 

Compensation Appeal Board (Williams), 810 A.2d 760, 762 n.5 (Pa. Cmwlth. 2002). 
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recovery.  The employer argued that Section 25(b) of Act 44 restored subrogation 

not only for workers’ compensation benefits but also for Heart and Lung benefits.   

In response, the officer commenced a declaratory judgment action, 

asserting that Act 44 had no effect on Heart and Lung Act benefits, and the trial court 

granted judgment in the officer’s favor.  This Court reversed, holding that Act 44 

reinstated the employer’s right to subrogate its payment of Heart and Lung benefits 

against the employee’s third-party recovery.  Oliver v. City of Pittsburgh, 977 A.2d 

1232 (Pa. Cmwlth. 2009). We reasoned that there was “no reasonable basis” for 

treating the payment of Heart and Lung benefits differently from the payment of 

workers’ compensation.  Id. at 1239.   

Our Supreme Court reversed.  It held that Section 25(b) of Act 44 

restored an employer’s right of subrogation only “insofar as [it] relate[d] to workers’ 

compensation payments or other benefits under the Workers’ Compensation Act.”  

Oliver, 11 A.3d at 966.  Section 25(b) did not mention the Heart and Lung Act and, 

therefore, it did not “impact any anti-subrogation mandates pertaining to [Heart and 

Lung Act] benefits.”  Id.  Because the statutory language was plain and 

unambiguous, it was error for this Court to resort to principles of statutory 

construction that are to be employed only where a statute is ambiguous.  The 

Supreme Court held that Act 44 did not affect the anti-subrogation mandate of 

Section 1720 with respect to Heart and Lung Act benefits; thus, they are beyond the 

reach of subrogation by a public employer.  Id.8   

                                           
8 The City also argued that the 1990 amendment to the Motor Vehicle Financial Responsibility 

Law restored an employer’s right to subrogation concerning benefits under the Heart and Lung 

Act.  However, because the City raised this issue for the first time on appeal to the Supreme Court, 

the Court held that it was not properly preserved, and declined to address it.  Oliver, 11 A.3d at 

964-65. This is the argument the City presents today.  
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The most recent ruling on this issue was in Stermel, 103 A.3d 876.  In 

that case, a police officer’s vehicle was rear ended by an intoxicated driver and the 

officer sustained an injury that caused him to miss 21 weeks of work. The employer, 

the City of Philadelphia, issued a NCP acknowledging the work injury and stating 

that it would pay Heart and Lung benefits in lieu of workers’ compensation.  The 

officer pursued a third-party tort claim against the driver and the tavern that served 

him alcohol; the claim settled for $100,000.  The City filed a petition to review 

compensation benefit offset, seeking subrogation against the officer’s third party 

recovery for the amount it paid in Heart and Lung benefits.  The matter was assigned 

to a workers’ compensation judge, who concluded that the employer could subrogate 

the Heart and Lung benefits it paid the officer.  On appeal, the Board reversed, 

relying on the Supreme Court’s recent decision in Oliver, 11 A.3d 960.  After a 

rehearing, the Board reversed itself.  The Board distinguished Oliver and found it 

not dispositive.   

In distinguishing Oliver, the Board reasoned that in Oliver there was no 

evidence that the claimant had received workers’ compensation benefits.  Further, 

the case was initiated in a court of common pleas, not in a workers’ compensation 

proceeding.  Finally, Oliver did not address the interplay between the Motor Vehicle 

Financial Responsibility Law, Heart and Lung Act, and Workers’ Compensation 

Act.   

The Board decided that two-thirds of the Heart and Lung benefits paid 

by the City actually represented workers’ compensation benefits, which can be 

subrogated under Act 44.  The Board noted that had the City purchased a workers’ 

compensation policy, the carrier would have returned all workers’ compensation 
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payments to the City.  It made no sense to the Board that the City could not recover 

these payments simply because it was self-insured.  

On appeal, we reversed the Board, explaining that:  

the Motor Vehicle Financial Responsibility Law [] prohibits a 
plaintiff from including as an element of damages payments 
received in the form of workers’ compensation or other “benefits 
paid or payable by a program ... or other arrangement.”  75 
Pa.C.S. §1720. This language “benefits paid or payable by a 
program” has been construed to include the program by which 
Heart and Lung benefits are paid. Fulmer, 647 A.2d at 618–19.  

Stermel, 103 A.3d at 885 (emphasis added).  We rejected the Board’s attempt to 

distinguish Oliver on the stated grounds that the public employer had not issued a 

NCP.  We explained that an employer’s issuance of a NCP “does not transform Heart 

and Lung Benefits into workers’ compensation; they are separate.”  Id. at 883.  We 

further explained that “[f]or its own reasons, the General Assembly has decided to 

treat Heart and Lung benefits differently, at least with respect to subrogation from a 

claimant’s tort recovery arising from a motor vehicle accident.”  Id. at 883-84.    

With this summary of the relevant statutes and case law precedent, we 

turn to the instant appeal.9  The City asserts the 1990 amendment to Section 1720 of 

the Motor Vehicle Financial Responsibility Law reinstated a public employer’s right 

to subrogate its payment of Heart and Lung benefits.  It maintains that although 

Fulmer, Oliver and Stermel presumed that Heart and Lung Act benefits cannot be 

subrogated under Section 1720 of the Motor Vehicle Financial Responsibility Law, 

those cases did not specifically analyze the language of the 1990 amendment to 

                                           
9 An appellate court’s standard of review in a declaratory judgment action determines whether the 

trial court committed a clear abuse of discretion or an error of law.  Prillo v. Vanco, 74 A.3d 366, 

368 n.5 (Pa. Cmwlth. 2013).  In a case where the issues are questions of law, the standard of review 

is de novo.  The scope of review is plenary.  Id.   
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Section 1720.  Accordingly, this case presents an issue of first impression.  The City 

distinguishes Fulmer, Oliver, and Stermel as follows.  

In Fulmer, this Court stated that the 1990 amendment to Section 1720 

was “more of a clarification than an alteration,” which continues to prohibit the 

subrogation of Heart and Lung benefits.  Fulmer, 647 A.2d at 618.  Because Fulmer 

was decided under the 1984 version, the City contends that this language is obiter 

dictum with respect to the 1990 version of Section 1720.  See Valley Township v. 

City of Coatesville, 894 A.2d 885, 889 (Pa. Cmwlth. 2006) (court opinion not 

essential to the decision is dicta and has no precedential value).  Moreover, the City 

notes that this Court’s offhand comment in Fulmer was not accompanied by any 

statutory analysis.  Thus, Fulmer stands only for the proposition that the 1984 

version of Section 1720 prohibited employer subrogation of Heart and Lung 

benefits.   

With respect to Oliver, the City argues that it has no bearing on its 

statutory construction argument because the Supreme Court considered only the 

effect of Act 44 on Section 1720.  Oliver, 11 A.3d at 966.  By contrast, here, the City 

focuses exclusively on the 1990 amendment to Section 1720 and whether it included 

Heart and Lung benefits within the anti-subrogation mandate.  Notably, the court in 

Oliver declined to address this very argument because it had not been preserved.  Id. 

at 964-65. 

With respect to Stermel, the City asserts that as in Fulmer, the precise 

meaning of the 1990 amendment to Section 1720 was not addressed.  Stermel simply 

observed that this “Court has interpreted both versions of Section 1720 to designate 

Heart and Lung benefits as a type of benefit not eligible for subrogation where the 

injury arises from a motor vehicle accident.”  Stermel, 103 A.3d at 879 (citing 
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Fulmer, 647 A.2d at 618-19)).  The City notes that this observation is based upon 

the dicta in Fulmer and argues that “repetition does not elevate obiter dicta to the 

level of binding precedent.”  Commonwealth v. Singley, 868 A.2d 403, 409 (Pa. 

2005).   

Zampogna acknowledges that Fulmer’s discussion of the 1990 version 

of Section 1720 constitutes dicta.  However, he contends that the dicta in Fulmer 

was confirmed in Stermel and, thus, became binding precedent.  Zampogna also 

directs our attention to Housing and Redevelopment Insurance Exchange v. 

Michaels, 2012 WL 1985926 (Lackawanna Co. C.P., No. 11 CV 6121, filed May 

25, 2012), which held that the 1990 amendatory language “program, group contract 

or other arrangement” in Section 1720 was intended to expand, not constrict, the 

applicability of the anti-subrogation mandate as it existed in 1984. 

Zampogna explains that in Oliver, the Supreme Court considered 

whether Act 44’s restoration of the employer’s subrogation rights with respect to 

workers’ compensation benefits extended to Heart and Lung Act payments.  This 

consideration would make little sense if the Supreme Court believed that the 1990 

amendment to Section 1720 of the Motor Vehicle Financial Responsibility Law had 

already restored the employer’s right of subrogation for Heart and Lung Act benefits, 

while continuing the anti-subrogation mandate for workers’ compensation.  

Likewise, in Stermel, this Court stated that:  

Section 25(b) of Act 44 changed the Section 1720 paradigm only 
for workers’ compensation benefits, not Heart and Lung benefits.  
This means Claimant continued to be ‘precluded’ from 
recovering the amount of benefits paid under the Heart and Lung 
Act from the responsible tortfeasors.  There can be no 
subrogation out of an award that does not include these benefits. 
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Stermel, 103 A.3d at 885 (internal quotations omitted) (emphasis added).  By using 

the word “continued,” Stermel affirmed that prior to Act 44, a claimant could not 

recover, and an employer could not subrogate, benefits paid pursuant to the Heart 

and Lung Act.  

Oliver limited its holding to Act 44.   The City is correct that case law 

precedent has not squarely considered the meaning of the 1990 amendment of 

Section 1720.  We do so now.   

Section 1720 of the Motor Vehicle Financial Responsibility Law states 

as follows:  

In actions arising out of the maintenance or use of a motor 
vehicle, there shall be no right of subrogation or reimbursement 
from a claimant’s tort recovery with respect to workers’ 
compensation benefits, benefits available under Section 1711 
(relating to required benefits), 1712 (relating to availability of 
benefits) or 1715 (relating to availability of adequate limits) or 
benefits paid or payable by a program, group contract or other 
arrangement whether primary or excess under section 1719 
(relating to coordination of benefits). 

75 Pa. C.S. §1720 (emphasis added).  The final phrase “benefits paid or payable by 

a program, group contract or other arrangement whether primary or excess” replaced 

the 1984 language that read “benefits in lieu thereof paid or payable.”  The City 

offers several reasons to support its contention that the removal of the “in lieu 

thereof” language from the 1984 version of Section 1720 restored its right to 

subrogate Heart and Lung benefits from a tort award arising from a work-related 

motor vehicle accident.  

First, the City notes that Section 1720 refers to Sections 1711, 1712, 

1715 and 1719 of the Motor Vehicle Financial Responsibility Law.  None of these 

provisions of the Motor Vehicle Financial Responsibility Law mention the Heart and 
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Lung Act or any other mandatory statutory compensation scheme.  Therefore, the 

anti-subrogation mandate applies only to benefits paid under private insurance 

policies.   

Second, Fulmer, Oliver and Stermel focused on the words “benefits 

paid or payable by a program, group contract or other arrangement,” which is 

incomplete.  The City notes that the final sentence of Section 1720 states “benefits 

paid or payable by a program, group contract or other arrangement whether primary 

or excess under Section 1719 (relating to coordination of benefits).”  Neither Fulmer 

nor Stermel considered the text of Section 1719, which states as follows:   

(a) General rule.--Except for workers’ compensation, a policy of 
insurance issued or delivered pursuant to this subchapter shall be 
primary.  Any program, group contract or other arrangement for 
payment of benefits such as described in section 1711 (relating to 
required benefits) 1712(1) and (2) (relating to availability of 
benefits) or 1715 (relating to availability of adequate limits) shall 
be construed to contain a provision that all benefits provided 
therein shall be in excess of and not in duplication of any valid 
and collectible first party benefits provided in section 1711, 1712 
or 1715 or workers’ compensation. 

(b) Definition.--As used in this section the term “program, group 
contract or other arrangement” includes, but is not limited to, 
benefits payable by a hospital plan corporation or a professional 
health service corporation subject to 40 Pa. C.S. Ch. 61 (relating 
to hospital plan corporations) or 63 (relating to professional 
health services plan corporations). 

75 Pa. C.S. §1719 (emphasis added).  

The City argues that the Section 1719(b) definition of “program, 

group contract or other arrangement” cannot be read to include Heart and Lung Act 

benefits, which bear no similarity to Blue Cross/Blue Shield coverage.  Under the 

doctrine ejusdem generis, the phrase “includes, but is not limited to” in Section 
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1720 requires that a “program, group contract or other arrangement” must be 

similar to a health insurance policy issued by Blue Cross and Blue Shield.  S.A. by 

H.O. v. Pittsburgh Public School District, 160 A.3d 940, 946 (Pa. Cmwlth. 2017).  

Accordingly, the City argues that Heart and Lung benefits fall outside the “included 

but not limited” list of “programs.”  The City offers an interesting argument, but it 

has flaws.  

First, the language “program, group contract or other arrangement” 

in Section 1720 has been understood to encompass Heart and Lung Act benefits in 

all the above-discussed precedent. 

Second, the definition of “program, group contract or other 

arrangement” that appears in Section 1719(b) is limited to “this section,” i.e., 

Section 1719.  75 Pa. C.S. §1719(b).  Notably, Section 1722 uses the phrase “set 

forth in this subchapter.”  75 Pa. C.S. §1722.  Had the legislature intended the 

definition in Section 1719(b) to apply to Section 1720, it could have used the phrase 

“in this subchapter” as opposed to “in this section.”  Therefore, even if we accepted 

the City’s construction of Section 1719(b) to exclude a statutory benefit program 

such as Heart and Lung benefits, it is not dispositive.  The definition is limited to 

use in the application of Section 1719. 

Third, the City’s emphasis on Section 1719 misses the mark.  Section 

1720 prohibits subrogation for workers’ compensation payments and payments of 

first party coverages provided under Sections 1711, 1712 and 1715 of the Motor 

Vehicle Financial Responsibility Law.  Section 1719 does not provide a type of 

first party coverage.  It simply establishes the priority of payments where there 

exists more than one source of payment for the type of first party coverages 

provided in a policy of motor vehicle insurance.  The language “whether primary 
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or excess under Section 1719” makes the priority directive in Section 1719 

irrelevant.10  

Stated otherwise, Section 1719 has no effect on the scope or meaning 

of the catch-all phrase “benefits paid or payable by a program, group contract or 

other arrangement whether primary or excess” set forth in Section 1720.  75 Pa. 

C.S. §1720.  We agree that the purpose of the new phraseology set forth in the 1990 

amendment was intended to expand the scope of the anti-subrogation mandate as 

it existed in 1984.  Housing and Redevelopment Insurance Exchange, 2012 WL 

1985926 at *9.  

Fulmer explained that the “catch-all phrase ‘or benefits paid or 

payable by a program, group contract or other arrangement’ extends the 

applicability of [Section 1720] to the Heart and Lung Act.”  Fulmer, 647 A.2d at 

618.  This was obiter dictum, but it correctly construes Section 1720.  We so hold.  

The legislature excluded workers’ compensation from the anti-subrogation 

mandate in Section 1720, but it did not exclude Heart and Lung benefits from this 

mandate.  Accordingly, we reject the City’s argument that the 1990 amendment to 

Section 1720 reinstated a public employer’s right to subrogate Heart and Lung Act 

benefits from an employee’s tort award arising from a motor vehicle accident.  

Alternatively, the City argues that Section 319 of the Workers’ 

Compensation Act authorizes it to subrogate two-thirds of the Heart and Lung Act 

benefits it paid to Zampogna.  Section 319 of the Workers’ Compensation Act 

                                           
10 Section 1719, like the rest of the Motor Vehicle Financial Responsibility Law, has not been 

amended to reflect Act 44’s reinstatement of subrogation rights for workers’ compensation 

benefits.  Section 1719 still reads as it did in 1984.  Section 1719 establishes a priority scheme that 

generally makes a policy of motor vehicle insurance primary to other sources of benefits.  The 

introductory language of Section 1719 excludes workers’ compensation from this priority scheme.  

However, Act 44’s express repeal of Sections 1720 and 1722 makes this reference to workers’ 

compensation in Section 1719 meaningless.   
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permits an employer to subrogate against a third party to the “extent of the 

compensation payable under this article.”  77 P.S. §671.  The City argues that the 

word “payable” allows it to subrogate two-thirds of the total amount of Heart and 

Lung Act benefits, which could be construed as Zampogna’s workers’ 

compensation benefits.   

The City maintains that the NCP it issued to Zampogna on November 

26, 2007, made workers’ compensation benefits “payable” to Zampogna.  Because 

the City is self-insured, it did not go through the process of issuing a workers’ 

compensation payment and then have it returned.  Wisniewski, 621 A.2d at 1113.  

Instead, it issued Heart and Lung Act benefits in the amount of Zampogna’s full 

salary.  However, two-thirds of the Heart and Lung benefits it paid, which is the 

amount Zampogna could have received under the Workers’ Compensation Act,  

were “payable” to him as workers’ compensation benefits.   

The argument that the issuance of a NCP transforms Heart and Lung 

Act benefits into workers’ compensation benefits was addressed in Stermel.  We 

rejected it, stating:  

Employer paid Heart and Lung benefits during the entire time 
that Claimant was temporarily disabled by his work injury. 
Employer’s NCP states that “Claimant received salary 
continuation [under the Heart and Lung Act] in lieu of PA 
Workers’ compensation for period of lost time.”  This does not, 
as Employer contends, make Claimant’s situation different from 
the claimant in Oliver, who “only received Heart and Lung 
Benefits.”  The NCP, which was issued unilaterally by Employer, 
does not transform Heart and Lung benefits into workers’ 
compensation; they are separate.  For its own reasons, the 
General Assembly has decided to treat Heart and Lung benefits 
differently, at least with respect to subrogation from a claimant’s 
tort recovery arising from a motor vehicle accident. 

Stermel, 103 A.3d at 883 (internal quotations omitted).   
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We again reject the City’s contention.  The General Assembly, “for its 

own reasons,” has chosen to treat Heart and Lung Act benefits differently than 

workers’ compensation benefits.  Id.  Here, the City paid Heart and Lung Act 

benefits to Zampogna for the entirety of his disability.  We decline to consider those 

payments as anything other than what they are: Heart and Lung Act benefits, 

subrogation of which is prohibited by Section 1720 of the Motor Vehicle Financial 

Responsibility Law.  

In sum, we find that both of the City’s arguments fail.  The 1990 

amendment to Section 1720 of the Motor Vehicle Financial Responsibility Law did 

not restore a public employer’s right to subrogate Heart and Lung Act benefits.  

Those benefits remain subject to the anti-subrogation mandate of Section 1720.  It 

follows, then, that the City may not subrogate a portion of Heart and Lung Act 

benefits under the artifice that those benefits are payable as workers’ compensation 

benefits.  Likewise, the plaintiff may not include the receipt of Heart and Lung Act 

benefits as an item of damages in its tort against a third party with liability for a 

work-related motor vehicle accident.  

For these reasons, we affirm the trial court’s order granting declaratory 

judgment in favor of Zampogna.  

                  _____________________________________ 

                  MARY HANNAH LEAVITT, President Judge 
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City of Philadelphia,  : 
  Appellant : 
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 v.   :   No. 94 C.D. 2017 
    : 
Frank Zampogna   : 
 
 

O R D E R 
 

 AND NOW, this 27th day of December, 2017, the order of the Court of 

Common Pleas of Philadelphia County dated August 1, 2016 in the above-captioned 

matter is AFFIRMED. 

                  _____________________________________ 

                  MARY HANNAH LEAVITT, President Judge 
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City of Philadelphia,  : 
  Appellant : 
    : 
 v.   : No. 94 C.D. 2017 
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Frank Zampogna   : 
 
 
 
BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
 HONORABLE ROBERT SIMPSON, Judge 
 HONORABLE BONNIE BRIGANCE LEADBETTER, Senior Judge 
 
 
CONCURRING OPINION BY 
SENIOR JUDGE LEADBETTER     FILED:  December 27, 2017 
 
 

 Because I believe that Stermel v. Workers’ Compensation Appeal Board (City 

of Philadelphia), 103 A.3d 876, 878 (Pa. Cmwlth. 2014) was wrongly decided, I 

must concur in the result only. I believe the City should be able to pursue subrogation 

for two-thirds of its Heart and Lung payments, the amounts attributable to Workers’ 

Compensation pursuant to its Notice of Compensation Payable, and not be penalized 

in this regard simply because it is self-insured.  

 

 

 

    _____________________________________ 

    BONNIE BRIGANCE LEADBETTER, 

    Senior Judge 
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   Respondent : 
 
 
BEFORE: HONORABLE P. KEVIN BROBSON, Judge 
 HONORABLE ANNE E. COVEY, Judge 
 HONORABLE JOSEPH M. COSGROVE, Judge 
  
 
OPINION BY JUDGE BROBSON   FILED:  July 7, 2017 
 

 Petitioner Anthony Kalmanowicz (Claimant) petitions for review of 

an order of the Workers’ Compensation Appeal Board (Board).  The Board 

affirmed the decision of Workers’ Compensation Judge Howard Spizer (WCJ), 

concluding that Eastern Industries, Inc. (Employer) is entitled to subrogation of 

Claimant’s workers’ compensation benefits.  We now affirm. 

 On June 1, 2009, during the course of his employment as a truck 

driver for Employer, Claimant was injured in a motor vehicle accident, resulting in 

a chest wall contusion, a wrist contusion, and post-traumatic stress disorder 

(PTSD).  Claimant filed a claim petition on April 26, 2010, which was assigned to 

Workers’ Compensation Judge Patrick J. Cummings (WCJ Cummings).  On or 

around April 27, 2011, Claimant entered into a settlement agreement with a     

third-party involved in the June 1, 2009 motor vehicle accident in the amount of 

$15,000.00, with a net recovery (after attorneys’ fees and costs) of $9,498.25.  On 

October 11, 2011, after holding a hearing and receiving briefs from the parties, 
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WCJ Cummings granted Claimant’s claim petition, awarding benefits for the 

injuries, including PTSD, sustained during the June 1, 2009 accident.  The 

October 11, 2011 decision and order also required Employer to pay Claimant’s 

reasonable and necessary medical expenses.  (Reproduced Record (R.R.) at 104a.)
1
   

 On June 13, 2012, Employer filed a petition to modify or suspend 

Claimant’s benefits (Suspension Petition), alleging that Claimant had failed to 

reimburse Employer a subrogation lien as required by Section 319 of the Workers’ 

Compensation Act.
2 

  By opinion and order circulated on June 10, 2013, the WCJ 

                                           
1
 Employer appealed WCJ Cummings’ decision to the Board.  The Board affirmed the 

decision of WCJ Cummings on July 10, 2012.  Employer appealed to this Court, and we 

affirmed the order of the Board by opinion and order dated December 6, 2012.  New Enter. Stone 

& Lime Co., Inc. v. Workers’ Comp. Appeal Bd. (Kalmanowicz), 59 A.3d 670 (Pa. 

Cmwlth. 2012). 

2
 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. § 671.  Section 319 of the Act 

provides: 

Where the compensable injury is caused in whole or in part by the act or omission 

of a third party, the employer shall be subrogated to the right of the employe, his 

personal representative, his estate or his dependents, against such third party to 

the extent of the compensation payable under this article by the employer; 

reasonable attorney’s fees and other proper disbursements incurred in obtaining a 

recovery or in effecting a compromise settlement shall be prorated between the 

employer and employe, his personal representative, his estate or his dependents. 

The employer shall pay that proportion of the attorney’s fees and other proper 

disbursements that the amount of compensation paid or payable at the time of 

recovery or settlement bears to the total recovery or settlement. Any recovery 

against such third person in excess of the compensation theretofore paid by the 

employer shall be paid forthwith to the employe, his personal representative, his 

estate or his dependents, and shall be treated as an advance payment by the 

employer on account of any future instalments of compensation. 

Where an employe has received payments for the disability or medical expense 

resulting from an injury in the course of his employment paid by the employer or 

an insurance company on the basis that the injury and disability were not 

compensable under this act in the event of an agreement or award for that injury 

(Footnote continued on next page…) 
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concluded that, at the time of Claimant’s settlement of the third-party claim, 

Employer had not sought subrogation or accepted Claimant’s work injuries.  Thus, 

the WCJ held that there were no funds available to Employer for subrogation and 

denied Employer’s Suspension Petition.  Employer appealed the June 10, 2013 

order to the Board.  

 By opinion and order dated September 10, 2015, the Board reversed, 

concluding that Section 319 of the Act granted Employer an absolute right to 

subrogation, which could only be abrogated by consent.  The Board explained that 

there was “no indication that [Employer] sought to relinquish or waive its right to 

subrogation and, to the contrary, it clearly argued for subrogation.”  (R.R. at 60a.)  

Accordingly, the Board reversed the order of the WCJ and remanded for further 

proceedings to take evidence and make findings on Employer’s entitlement to 

subrogation.   

   On remand, by order and opinion dated May 13, 2016, the WCJ 

disposed of the matter by adopting and incorporating by reference a stipulation of 

facts agreed to by the parties.  In pertinent part, the parties’ stipulation provided 

that “the subrogation amount being sought by [Employer] equals $9,498.25. . . . 

Claimant agrees [Employer] is entitled to take a credit of $65.00 per week against 

the Claimant’s ongoing receipt of indemnity benefits until such time that the 

$9,498.25 subrogation lien is paid in full.”  (R.R. at 84a.)  The stipulation also 

                                            
(continued…) 
 

the employer or insurance company who made the payments shall be subrogated 

out of the agreement or award to the amount so paid, if the right to subrogation is 

agreed to by the parties or is established at the time of hearing before the referee 

or the board. 
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provided that “nothing in this [s]tipulation of [f]acts will prevent either party from 

filing an appeal from [the WCJ’s order dated May 13, 2016].”  (Id.)  Thus, the 

WCJ concluded that Claimant was entitled to workers’ compensation benefits 

subject to deductions as set forth in the parties’ stipulation of facts.  Claimant 

appealed from the WCJ’s May 13, 2016 order.   

  On appeal to the Board, Claimant argued that Employer was not 

entitled to subrogation because Employer was contesting Claimant’s claim petition 

at the time the third-party settlement funds were distributed.  By order and opinion 

dated October 5, 2016, the Board affirmed the WCJ’s order, concluding that it had 

previously addressed the issue raised by Claimant in its September 10, 2015 

opinion and order.  The Board also noted that Claimant had followed proper 

procedure to preserve his claim for further appellate review.  Claimant 

subsequently filed the instant petition for review, asserting this claim of error by 

the Board.
 3
   

  In workers’ compensation matters, subrogation serves several 

goals:  (1) it prevents a claimant’s double recovery for the same injury; (2) it 

protects an employer from incurring liability for the negligence of a third party; 

and (3) it prevents a third party from evading liability for his negligent conduct.  

Dale Mfg. Co. v. Bressi, 421 A.2d 653, 654 (Pa. 1980).  Section 319 of the Act 

provides that an employer is entitled to recover its expenses when a third party 

                                           
3
 Our scope of review in a workers’ compensation appeal is limited to determining 

whether an error of law was committed, whether constitutional rights were violated, or whether 

necessary findings of fact are supported by substantial evidence.  Section 704 of the 

Administrative Agency Law, 2 Pa. C.S. § 704; Bond v. Workers’ Comp. Appeal Bd. (Belmont 

Center), 711 A.2d 554, 557 n.6 (Pa. Cmwlth. 1998). 
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causes the work injury “in whole or in part.”  We have held that “subrogation is 

automatic and by its terms, admits no express exceptions, equitable or otherwise.”  

Serrano v. Workers’ Comp. Appeal Bd. (Ametek, Inc.), 154 A.3d 445, 450 (Pa. 

Cmwlth. 2017).  An employer bears the burden to establish its right to subrogation 

by demonstrating “that it was compelled to make payments due to the negligence 

of a third party and that the fund against which the employer seeks subrogation 

was for the same injury for which the employer is liable under the Act.”  Young v. 

Workers’ Comp. Appeal Bd. (Chubb Corp.), 88 A.3d 295, 302 (Pa. Cmwlth.), 

appeal denied, 97 A.3d 746 (Pa. 2014). 

  Claimant does not suggest that Employer failed to meet the first prong 

of the test set forth in Young by failing to demonstrate that it was compelled to 

make payments due to the negligence of a third party.  Claimant argued before the 

Board that because the third-party settlement funds were distributed prior to 

Employer accepting Claimant’s work-related injury, there was no “fund against 

which [E]mployer [may] seek[] subrogation,” but Claimant does not raise this 

argument on appeal to this Court.  See Young, 88 A.3d at 302.  Instead, Claimant 

contends that Employer effectively waived its right to subrogation by contesting 

Claimant’s claim petition.  We disagree.   

  There are very narrow circumstances in which a court may find that 

an employer waived its right to subrogation under the Act.  An employer may 

agree via contract to waive its right to subrogation of accrued liens as well as 

future third-party settlements.  Fortwangler v. Workers’ Comp. Appeal Bd. (Quest 

Diagnostics), 113 A.3d 28, 35 (Pa. Cmwlth. 2015).  Such a contract, however, 

must expressly waive the right to subrogation.  Id. at 36 (concluding that settlement 

contract did not include waiver of future subrogation rights because such rights 
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were not expressly provided for in contract).  We have held that a party’s failure to 

exercise “due diligence” in pursuing a claim—i.e. failing to raise a claim for 

subrogation until fourteen months after a claimant settled his or her claim—may 

constitute waiver of the right to subrogation.  Independence Blue Cross v. 

Workers’ Comp. Appeal Bd. (Frankford Hosp.), 820 A.2d 868, 872 (Pa. 

Cmwlth. 2003).  Absent bad faith or “dereliction of duty,” we have never 

concluded that an employer has waived its right to subrogation under the Act 

without an express agreement to waive that right.  Glass v. Workers’ Comp. Appeal 

Bd. (City of Philadelphia), 61 A.3d 318, 326 (Pa. Cmwlth. 2013), (quoting 

Thompson v. Workers’ Comp. Appeal Bd. (USF & G), 781 A.2d 1146, 1154 

(Pa. 2001)).   

 Claimant cites no precedent to support his argument that an employer 

consents to forego subrogation by contesting a claim petition.  Instead, Claimant 

asserts that he and others similarly situated would be “held hostage with regard to 

the settlement and distribution of third[-]party claims when their employer refuses 

to accept a work[-]related injury claim.”  (Claimant’s br. at 10.)  Claimant 

develops no argument other than his bald assertion that an employer may not 

recover a subrogation lien if a third party settles the claim prior to an employer 

accepting liability for the asserted injury.  To the contrary, such a conclusion 

would hold an employer “hostage” by forcing them to accept any injury alleged by 

a claimant when a third party is involved in the incident.  Any employer failing to 

accept a claim would expose itself to the possibility that a Claimant may protect a 

third-party settlement from subrogation by settling the third-party claim while the 

employer contests the claim petition.  Furthermore, Employer was well within its 

rights to contest Claimant’s claim petition and was under no obligation to accept 
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the work-relatedness of any injury Claimant sustained in the June 1, 2009 motor 

vehicle accident.
4
 

 In the instant case, we discern no evidence that could support a 

conclusion that Employer acted in bad faith or failed to exercise due diligence in 

enforcing its subrogation rights, and we decline to expand our definition of conduct 

by which an employer may implicitly waive its absolute right to subrogation.  See 

Thompson, 781 A.2d at 1151.  Thus, Employer did not waive its right to 

subrogation pursuant to Section 319 of the Act by contesting Claimant’s claim 

petition.  

 Accordingly, the October 5, 2016 order of the Board, affirming the 

May 13, 2016 order of the WCJ, is affirmed. 

 
 
 
 
 
 
 
                                                                   
             P. KEVIN BROBSON, Judge 

                                           
4
 In response to the dissent, we note that throughout the course of this proceeding, 

Claimant has never contended that Employer’s contest of his claim petition was unreasonable or 

otherwise an act of bad faith.  In other words, we are not here presented with any argument that 

Employer should be precluded from pursuing subrogation because it acted in bad faith when it 

challenged the work-relatedness of Claimant’s injury in the claim petition proceeding.  

A remand, therefore, may help resolve the questions that the dissent raises, but all of Claimant’s 

questions and related contentions are resolved above. 
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O R D E R 
 
 

 AND NOW, this 7
th
 day of July, 2017, the order of the Workers’ 

Compensation Appeal Board in the above matter, dated October 5, 2016, is 

AFFIRMED. 

 

 

 

                                                                   
             P. KEVIN BROBSON, Judge 
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 HONORABLE ANNE E. COVEY, Judge 
 HONORABLE JOSEPH M. COSGROVE, Judge 
 
DISSENTING OPINION  
BY JUDGE COSGROVE   FILED:  July 7, 2017 

Within the context of affirming the expansive nature of an employer’s 

right to subrogation under Section 319 of the Workers’ Compensation Act (Act),
1
 

the Majority recognizes that this right is not without limitation.  One such 

restriction is present when the employer acts in “bad faith or dereliction of duty…” 

Majority, slip op. at 6 (internal citation omitted).  As the Majority and I disagree on 

the application of this bad faith doctrine to the present case, I must dissent. 

Bad faith, as an impediment to an otherwise absolute right to 

subrogation has its genesis in our Supreme Court’s decision in Thompson v. 

Workers’ Compensation Appeal Board (USF&G), 781 A.2d 1146 (Pa. 2001).  In 

that case, the Court favorably noted the decision of the United States District Court 

for the Eastern District of Pennsylvania in Curtis v. Simpson Chevrolet, 348 

F.Supp. 1062 (E.D. Pa. 1972).  The question of bad faith arose in Curtis in the 

context of whether an employer’s actions may have, at least in part, interfered with 

                                                 
1
 Act of June 2, 1915, P.L. 736, as amended, 77 P.S.  §671. 
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presentation of the claim against a third party, thus precluding the employer’s 

subrogation claim.  Although the Curtis court ultimately allowed the subrogation 

claim to proceed, the Supreme Court noted that a showing of “bad faith” may have 

“altered [the District Court’s] analysis.”  Thompson, 781 A.2d at 1154. 

In the present case, Eastern Industries, Inc. (Employer) contested what 

was an otherwise valid workers’ compensation claim.  The Majority holds that 

“Employer was well within its rights to contest [Anthony Kalmanowicz’s] 

Claimant’s claim petition and was under no obligation to accept the work-

relatedness of any injury Claimant sustained…”  Majority, slip op. at 6-7.  Caveat 

to Employer’s right is the responsibility that any such contest be made in good 

faith.  Whether Employer’s actions in this case constitute good faith, and whether 

its actions impacted pursuit of the third-party claims, are open questions.  As such, 

and at the very least, I would remand this matter for review of these questions.  

Although respecting the Majority’s thoughtful analysis, I am thus compelled to 

dissent.
2, 3

 

     

 

 

    ___________________________ 

     JOSEPH M. COSGROVE, Judge 

                                                 
2
 The Majority notes that “Claimant cites no precedent to support his argument….” 

Majority slip opinion at 6.  There is likewise no precedent contrary to Claimant’s position, 

although presenting its Opinion in published form, the Majority creates such here.  A decision of 

such consequence should not be decided unargued, and by a three judge panel of this Court.  It 

instead should be addressed en banc so as to allow its magnitude to reflect the position of the 

entire Court.         

 
3
 The Majority suggests that Claimant has not raised the question of Employer's bad faith, 

thus precluding us from remanding this matter to explore that issue. Since it is Claimant's 

position that the challenge to his claim negates the right to subrogation, examination of the bad 

faith question is well within the context of that position and thus welcomes remand. 
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OPINION BY JUDGE BROBSON  FILED:  July 3, 2017 
 

 In an Opinion and Order dated March 31, 2016, the Workers’ 

Compensation Appeal Board (Board) affirmed, in large part, and reversed, in part, 

a decision by a Workers’ Compensation Judge (WCJ), granting a claim petition 

filed by a cancer-stricken Philadelphia firefighter (Claimant) under 

Section 108(r) of the Workers’ Compensation Act (Act), pertaining to the 

definitions of occupational diseases.
1
  Relevant to this proceeding are two aspects 

                                           
1
 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. § 27.1(r).  The Act of July 7, 2011, 

P.L. 251, commonly known as Act 46, amended Section 108 of the Act to include:  “(r) Cancer 

suffered by a firefighter which is caused by exposure to a known carcinogen which is recognized 

as a Group 1 carcinogen by the International Agency for Research on Cancer.”   
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of the Board’s decision.  First, the Board affirmed the WCJ’s determination that 

Claimant’s health insurer, Independence Blue Cross (IBC), submitted sufficient 

evidence to support the amount of its subrogation lien
2
—i.e., the amount IBC paid 

to cover Claimant’s medical expenses prior to the WCJ’s benefit determination—

against Claimant’s medical benefits under the Act.  Second, the Board reversed the 

WCJ’s determination that, as a matter of law, only medical expenses for services 

provided after the effective date of what is commonly known as Act 46
3
 

(July 7, 2011), which designated cancer in firefighters as an occupational disease, 

were reimbursable.  As a result, all of Claimant’s medical expenses related to his 

illness became reimbursable under the Act.  We affirm the Board.  

The matter came before the Board on an appeal filed by IBC and 

Claimant’s employer, the City of Philadelphia (City).  IBC challenged that portion 

of the WCJ’s determination that limited reimbursement on its lien to services 

rendered to Claimant after July 7, 2011.  The City cross-appealed, challenging 

IBC’s right to a subrogation lien as well as the sufficiency of the proof offered in 

support of that lien before the WCJ.  As noted above, the Board effectively granted 

                                           
2
 IBC asserted a lien on Claimant’s workers’ compensation award under Section 319 of 

the Act, Act of June 2, 1915, P.L. 736, as amended, 77 P.S. § 671, which provides, in relevant 

part: 

Where an employe has received payments for the disability or medical 

expense resulting from an injury in the course of his employment paid by the 

employer or an insurance company on the basis of the injury and disability were 

not compensable under this act in the event of an agreement or award for that 

injury the employer or insurance company who made the payments shall be 

subrogated out of the agreement or award to the amount so paid, if the right to 

subrogation is agreed to by the parties or is established at the time of [the] hearing 

before the referee or the board.   

3
 Act of July 7, 2011, P.L. 251.   
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IBC relief on its appeal and denied the City relief on its cross-appeal.  The City 

then petitioned this Court for review. 

On appeal,
4
 the City argues that, as a matter of law, IBC’s lien can 

only attach to medical expenses incurred after the effective date of Act 46.  

Accordingly, IBC, as Claimant’s health insurer, cannot claim a lien for medical 

expenses paid on account of services rendered prior to July 7, 2011, even though 

the services related to Claimant’s work-related cancer.  Alternatively, the City 

claims that the single document, a “Statement of Benefits,” that IBC submitted into 

evidence was insufficient to support the existence and amount of IBC’s 

subrogation lien.
5
  At the outset, it is important to note that Claimant’s entitlement 

to benefits under the Act
6
 is not at issue in this appeal.  Moreover, no party to this 

appeal is contending that Claimant’s medical expenses related to his illness have 

not been covered, either by IBC as Claimant’s health insurer or pursuant to the 

Act.  Instead, the entirety of the City’s appeal is focused on limiting, if not 

eliminating, the amount that IBC, as Claimant’s health insurer (or third-party 

                                           
4
 This Court’s standard of review is limited to determining whether constitutional rights 

were violated, whether an error of law was committed, or whether necessary findings of fact are 

supported by substantial evidence.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. 

§ 704. 

5
 In its petition for review and during oral argument before the Court, the City also 

challenged IBC’s standing to appeal the WCJ’s determination to the Board, suggesting that if 

IBC lacked standing to appeal, the Board’s decision should be vacated.  The City, however, did 

not brief this issue, and, therefore, we will not address it here.  See Tyler v. Unemployment 

Comp. Bd. of Review, 591 A.2d 1164, 1167 (Pa. Cmwlth. 1991) (“When a claimant appeals an 

issue, but fails to address the issue in his brief, the issue is waived.”); see also Davis v. Workers’ 

Comp. Appeal Bd. (City of Phila.), 753 A.2d 905, 911 n.6 (Pa. Cmwlth. 2000).   

6
 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. §§ 1-1041.4, 2501-2708.   
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administrator administering a self-insured healthcare plan), may recover on its 

subrogation lien.   

With respect to the City’s first contention—i.e., that the Board erred 

by applying the Act 46 amendments “retroactively” when it recognized IBC’s lien 

for medical expenses IBC paid on behalf of Claimant prior to the effective date of  

Act 46—we conclude that the Board appropriately applied the Act, as amended.  It 

is undisputed that Claimant filed his claim petition on June 13, 2012, and that his 

petition was timely-filed under the Act.
7
  Section 4 of Act 46 clearly and 

unambiguously provides:  “The provisions of this act shall apply to claims filed on 

or after the effective date of this section.”  (Emphasis added.)  As the Pennsylvania 

Supreme Court has recognized, “[t]he object of statutory construction is to 

ascertain and effectuate the General Assembly’s intent.  The plain language of a 

statute is, as a general rule, the best indicator of such legislative intent.”  Mercury 

Trucking, Inc. v. Pa. Pub. Util. Comm’n, 55 A.3d 1056, 1067-68 (Pa. 2012).  Here, 

the General Assembly’s intent is clear.  Act 46 applies to all claims filed after 

July 7, 2011.  In other words, any claimant who files a timely claim after 

July 7, 2011, is entitled to the benefits of Act 46.  The Board did not, as the City 

contends, apply Act 46 “retroactively.”  Rather, the Board properly applied Act 46 

prospectively to Claimant’s claim, which Claimant timely filed after the effective 

date of Act 46.  The Board, therefore, properly adjudicated the claim petition under 

the Act, as amended by Act 46. 

                                           
7
 We note specifically the lack of any contention by the City that Claimant’s claim was 

time-barred.  See City of Phila. v. Workers’ Comp. Appeal Bd. (Sites), 889 A.2d 129, 139 (Pa. 

Cmwlth. 2005) (holding version of Act in place at time claimant filed claim petition governed, so 

long as statute of limitations had not yet run), appeal denied, 938 A.2d 1054 (Pa. 2007).   
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Turning to the City’s second issue on appeal, the City challenges the 

sufficiency of IBC’s evidence of its lien.  During the August 5, 2013 hearing 

before the WCJ in this matter, counsel for IBC offered into evidence pre-marked 

Exhibit I-1.  (Reproduced Record (R.R.) at 1a.)  The document is titled 

“Consolidated Statement of Benefits.”  The “patient” is identified as Claimant.  

The “date of injury” is identified as October 18, 2009, which corresponds to the 

date of injury set forth in Claimant’s claim petition and the date Claimant was 

diagnosed with renal cell cancer.  In columnar format, the document sets forth 

dates of service, procedure codes, claim numbers, and “Provided Benefits,” which 

appears to be the cost paid to the provider for the service.  On the record, the WCJ 

identified the document as “lien information” and asked all parties in attendance, 

including the City, whether there were any objections to admission of the exhibit 

into the record, leading to the following exchange: 

MR. DRYDEN [CLAIMANT’S COUNSEL]:  Not 
from Claimant. 

MR. KACHLINE [CITY’S COUNSEL]:  From 
the employer, the copy that you have in front of you, 
certain charges were stricken from that document as 
unrelated. 

I believe counsel for IBC is here to agree that those 
ones can be marked off the list from there.  Your Honor 
has already ruled on the retroactivity issues, so we don’t 
need to go over that again.  Based on the representation 
that those charges will be stricken from that document 
the [C]ity will waive its hearsay objection. 

[WCJ]:  Those charges are highlighted in yellow 
and total, probably around $100, right? 

MR. MARTIN [COUNSEL FOR IBC]:  That’s 
why I took my bold step. 

[WCJ]:  I will disregard the part highlighted in 
yellow. 
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(Whereupon, the document marked as Insurer’s 
Exhibit No. 1 was received 

into evidence.) 

MR. KACHLINE [CITY’S COUNSEL]:  Thank 
you.   

(Certified Record (C.R.), Aug. 5, 2013 Hearing Transcript at 7-8.) 

Notwithstanding the foregoing, the City now claims that the 

Consolidated Statement of Benefits, Exhibit I-1, fails to establish IBC’s lien.  This 

Court has recognized that subrogation rights under the second paragraph of 

Section 319 of the Act are not self-executing.  In the absence of an agreement, the 

party asserting a subrogation lien under this paragraph must assert and establish its 

lien through litigation (i.e., as part of the claim proceeding before the WCJ).  See 

Independence Blue Cross v. Workers’ Comp. Appeal Bd. (Frankford Hosp.), 

820 A.2d 868, 871-72 (Pa. Cmwlth. 2003).  The City argues that IBC fell short of 

its burden in the following respects:  (1) IBC failed to establish that it insured 

Claimant let alone paid any medical bills on Claimant’s behalf; (2) IBC failed to 

establish what relationship, if any, IBC has with a company called “Healthcare 

Recoveries,” whose name, and not IBC’s, appears on the Consolidated Statement 

of Benefits;
8
 and (3) Healthcare Recoveries failed to establish any right to assert a 

subrogation claim in its own capacity or on behalf of IBC. 

In her Finding of Fact 21, the WCJ relies on Exhibit I-1 as evidence of 

both the existence and the amount of IBC’s lien, limited only by the WCJ’s legal 

conclusion that only expenses incurred after the effective date of Act 46 were 

                                           
8
 In a related contention, the City alleges that both the WCJ and the Board erred in 

inferring any relationship between the two entities.   
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reimbursable to IBC under Section 319 of the Act.
9
  For the reasons set forth 

above, the WCJ erred in her construction of Act 46 in this regard.  Based on our 

review of the certified record in this matter,
10

 however, we find no error in the 

WCJ’s reliance on Exhibit I-1.  Subject to limited agreed-to redactions, the WCJ 

admitted Exhibit I-1 into the record as evidence of IBC’s lien.  The City, in fact, on 

the record waived any hearsay objections to the document.  At no time during the 

August 5, 2013 hearing did the City raise any of the issues with respect to 

Exhibit I-1 that it attempted to raise before the Board and now before this Court.  

At no time during the hearing before the WCJ did the City suggest, as it does in its 

brief to this Court, let alone contend, that IBC has no relationship with Claimant or 

responsibility to provide Claimant health care benefits/coverage, such that it is a 

complete stranger to this litigation.  Moreover, the City could have but did not 

raise with the WCJ any issue with respect to how Healthcare Solutions is involved 

in IBC’s efforts to litigate its lien.  Indeed, it appears that the City chose to raise 

these “questions”
11

 for the first time before the Board and then only after IBC 

                                           
9
 As noted above, before the WCJ, the City withdrew its hearsay objection to the 

admission of Exhibit I-1.  The Court also notes that the City has not challenged Finding of 

Fact 21 by the WCJ on appeal nor does the City contend that the WCJ’s finding, based on 

Exhibit I-1, violates what is referred to as the Walker Rule.  See Walker v. Unemployment Comp. 

Bd. of Review, 367 A.2d 366, 370 (Pa. Cmwlth. 1976); see also Furnari v. Workers’ Comp. 

Appeal Bd. (Temple Inland), 90 A.3d 53, 73 (Pa. Cmwlth. 2014) (holding that Walker Rule, 

which allows adjudicator to rely on hearsay evidence admitted without objection to support 

finding of fact so long as it is corroborated by other evidence of record, applies “with equal force 

to workers’ compensation proceedings.”).   

10
 “We examine the entire record to see if it contains evidence a reasonable person might 

find sufficient to support the WCJ’s findings.”  A & J Builders, Inc. v. Workers’ Comp. Appeal 

Bd. (Verdi), 78 A.3d 1233, 1238 (Pa. Cmwlth. 2013). 

11
 The Court is skeptical of the City’s suggestion that the answers to many, if not all, of 

these “questions” are in doubt.  Specifically, we suspect that the City knows, or could readily 

(Footnote continued on next page…) 
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lodged its appeal from the WCJ’s determination.  See Rox Coal Co. v. Workers’ 

Comp. Appeal Bd. (Snizaski), 807 A.2d 906, 913-14 (Pa. 2002) (holding that 

failure to raise issue before WCJ constituted waiver). 

In short, IBC offered Exhibit I-1 as evidence in support of both the 

existence and the amount of its lien, and the City, subject to an agreed-to redaction, 

agreed to the admission of the document as proof of the same.  Under these 

circumstances, and in the absence of a Walker Rule challenge, it was both 

reasonable and lawful for the WCJ to rely on Exhibit I-1 as evidence of both the 

existence and amount of IBC’s subrogation lien.  See Williams v. Workers’ Comp. 

Appeal Bd. (USX Corp.-Fairless Works), 862 A.2d 137, 145 (Pa. Cmwlth. 2004) 

(“Determinations as to evidentiary weight are not subject to appellate review.”).
12

 

 

                                            
(continued…) 
 
determine, whether IBC provided health benefit insurance or services to Claimant and the City’s 

other firefighters during the time period in question. 

12
 Both IBC and the Board rely on this Court’s decision in Evans v. Workers’ 

Compensation Appeal Board (Highway Equipment and Supply Co.), 94 A.3d 1091 (Pa. 

Cmwlth. 2014), in support of the Board’s determination that the Consolidated Statement of 

Benefits (Exhibit I-1) admitted into the record, on its own, is sufficient evidence to support a 

determination that IBC has preserved its lien.  As noted above, under the second paragraph of 

Section 319 of the Act, a party asserting a subrogation right must establish the right either 

through an agreement between the parties or through litigation.  Unlike this matter, Evans 

involved a penalty petition and a right of subrogation established by agreement of the parties 

prior to litigation over the claimant’s claim petition.  In light of the factual and procedural 

dissimilarities and given our ruling above, we decline to consider at this time the extent to which 

our decision in Evans supports the broad proposition that the “Consolidated Statement of 

Benefits” submitted in this case, without more, is sufficient evidence to establish by way of 

litigation both the existence and amount of a subrogation lien under the second paragraph of 

Section 319 of the Act. 
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Accordingly, we affirm. 

 

 

 
                                                                   
             P. KEVIN BROBSON, Judge 
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 AND NOW, this 3
rd

 day of July, 2017, the order of the Workers’ 

Compensation Appeal Board, dated March 31, 2016, is AFFIRMED. 
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OPINION  
BY PRESIDENT JUDGE LEAVITT         FILED: February 13, 2017 

Jaime Serrano (Claimant) petitions for review of an adjudication of 

the Workers’ Compensation Appeal Board (Board) that modified his compensation 

benefits pursuant to Section 319 of the Workers’ Compensation Act (Act).
1
  The 

Board affirmed the decision of the Workers’ Compensation Judge (WCJ) that 

Ametek, Inc. (Employer) was entitled to subrogate against all of Claimant’s 

recovery from a third party tortfeasor.  Claimant argues that the Board erred 

because Employer did not prove that the fund created by his tort settlement related 

to all of his work injuries.  We vacate and remand. 

Background 

On March 6, 2006, a container of metal powders, with which 

Claimant was working, exploded, creating a flash fire.  Claimant sustained second 

and third degree burns.  On March 17, 2006, Employer issued a Notice of 

                                           
1
 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. §671. 
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Compensation Payable (NCP), accepting liability for burns to Claimant’s “[f]ace, 

chest, head, ears, hands, arms, [and] thighs.”  Reproduced Record at 23a (R.R. __).  

Pursuant to the NCP, Employer began paying Claimant total disability 

compensation in the amount of $372.50 weekly.     

In December 2006, Claimant sued Aramark Uniform and Career 

Apparel, Inc. (Aramark), which had provided the flame-resistant coveralls 

Claimant had been wearing at the time of the accident.  Claimant alleged that the 

coveralls did not protect him as warranted by Aramark.  Two years later, Claimant 

settled with Aramark for $2.7 million.  In August of 2008, Employer asserted a lien 

of $946,024.70 against Claimant’s settlement for its payment of medical and 

disability compensation to Claimant.  Deducting Employer’s proportionate share of 

attorney’s fees and costs, the net lien asserted by Employer was $620,178.30.  

Disputing Employer’s entitlement to the full amount of the lien 

asserted, Claimant filed a review petition to have the amount of Employer’s 

subrogation rights determined; $630,000 was placed into escrow pending the 

outcome of litigation.
2
  Employer filed a modification petition, seeking to recover 

alleged overpayments of disability compensation.  The petitions were assigned to a 

WCJ.    

The parties entered into a stipulation of facts. The stipulation 

acknowledged that Claimant was entitled to a specific loss benefit of $27,937.50 

for the scarring to his neck, face and hands.
3
  The stipulation acknowledged that 

                                           
2
 The amount placed in escrow actually exceeded the amount of Employer’s asserted lien of 

$620,178.30. 
3
 Section 306(c)(22) of the Act provides a specific loss benefit for “serious and permanent 

disfigurement of the head, neck, or face ....”  77 P.S. §513(22).  Section 306(c)(1), (9)-(16) also 

provides a specific loss benefit for a total or partial loss of a hand.  77 P.S. §513(1), (9)-(16). 
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the burns to Claimant’s torso, shoulder, arms, and legs were aggravated by the 

defective coveralls.  The stipulation stated that Claimant’s work gloves melted 

from his hands, and the air-supplied face shield and hood melted onto his face; 

neither the gloves nor the hood were manufactured or supplied by Aramark. 

The stipulation did not resolve the question of whether the coveralls 

provided by Aramark contributed to the burns to Claimant’s neck, face and hands.  

On that question, the stipulation stated as follows: 

a. The Parties agree that Claimant’s burn injuries to his torso, 
shoulder, arms, and legs were worsened and enhanced by the 
insufficient/defective coveralls provided by A[ramark], and that 
such injuries were made more severe than they otherwise would 
have been if A[ramark] had supplied sufficiently protective 
coveralls. 

b. Claimant maintains that the injuries caused by the 
insufficient/defective coveralls were limited to those injuries 
described in paragraph 13(a). 

c. While agreeing to the contents of paragraph 13(a), 
[Employer] also maintains that the entirety of Claimant’s 
injuries were caused and/or contributed to by the 
insufficient/defective coveralls[.] 

Stipulation ¶13; R.R. 26a (emphasis added).  Claimant agreed that Employer was 

entitled to subrogation for the injuries sustained to his “torso, shoulder, arms, and 

legs” but disputed Employer’s right to subrogation for the injuries to his hands, 

neck, face, head, trachea, larynx and lungs.  Stipulation ¶16; R.R. 27a.
4
   

The stipulation included a chart that listed each body part burned and 

the medical bills associated with the treatment of that particular burn.  There were 

                                           
4
 While not specifically listed in the NCP, there is no dispute that Claimant’s burn injuries 

included his trachea, larynx and lungs.   
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invoices for physical therapy and surgery that related only to Claimant’s hands, 

and invoices for a bronchoscopy that related solely to his lung injury.  For the most 

part, however, Claimant conceded that the medical benefits paid by Employer 

could not be precisely prorated according to each body part injured.  Because two-

thirds of Claimant’s burns were areas covered by the coveralls, Claimant argued 

that Employer was entitled to two-thirds of its asserted lien against the fund created 

by Claimant’s settlement with Aramark. 

Claimant presented the deposition testimony of Martin K. Brigham, 

Esq., who represented Claimant in his tort claim against Aramark.  The tort 

complaint initially alleged that the coveralls accumulated a static electrical charge 

that caused the explosion.  This would have made Aramark liable for all of 

Claimant’s injuries.  However, further testing contradicted this claim.  Ultimately, 

the tort settlement was based solely on the claim that the defective coveralls failed 

to protect Claimant and actually intensified his burns.
5
   

Brigham testified that prior to completing the settlement with 

Aramark, he informed Employer that Aramark had refused liability for the injuries 

to Claimant’s neck, face, head, and hands because the coveralls did not aggravate 

those injuries.  Likewise, Aramark refused liability for the injuries to Claimant’s 

esophagus and lungs caused by his inhalation of hot air because the coveralls were 

not intended to prevent such injuries. 

                                           
5
 The tort complaint was introduced into evidence.  It alleged, inter alia, that Aramark was aware 

that the coveralls were not safe for use where there was a risk of exposure to molten metal. In 

such a case, the coveralls would fail to self-extinguish due to the thermal energy generated from 

the ignition of a metal powder dust cloud.  Claimant’s coveralls did not self-extinguish.  They 

burned through Claimant’s undergarments, intensifying the fire and the severity of the burns.       
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As noted, the stipulation preserved Employer’s right to claim that the 

“entirety of Claimant’s injuries” were caused by the defective coveralls.  

Stipulation ¶13; R.R. 26a.  The stipulation also preserved Claimant’s objection to 

that claim.  Employer did not present any evidence to show that the burns to 

Claimant’s body parts not covered by the coveralls were caused, in any way, by 

Aramark’s negligence.   

In its decision of February 7, 2012, the WCJ concluded that Employer 

was entitled to $610,181.59 of the escrowed funds.  The WCJ held that Employer 

was entitled to recover all of the wage loss benefits paid to Claimant.  The WCJ 

also held that Employer was entitled to recover the medical expenses it incurred for 

the injuries to Claimant’s torso, arms and legs caused by Aramark’s negligence.  

However, Employer was not entitled to recover $15,302.31 in medical expenses 

paid to treat Claimant’s hands, neck, face, head, trachea, larynx, and lungs.  

Likewise, Employer was not entitled to reimbursement for the specific loss benefit 

of $27,937.50 for the scarring to Claimant’s neck, face, and head.
6
  In making this 

determination, the WCJ credited the testimony of Brigham that Claimant’s “work-

related injuries to his neck, face, head, and arms, and his inhalation injuries to his 

esophagus and lungs, were not caused in whole or in part by the acts or omissions 

of A[ramark].”  WCJ Decision, 2/7/2012, Finding of Fact No. 13. 

Both parties appealed to the Board.  Claimant argued the WCJ erred 

in finding Employer was entitled to 100% of the wage loss benefits and all medical 

benefits paid, minus $15,302.31.  Employer argued that it was error for the WCJ to 

                                           
6
 Employer had not yet paid the specific loss benefit as of the conclusion of this litigation.  

Generally, specific loss benefits are not paid until total disability payments end.  Coker v. 

Workers’ Compensation Appeal Board (Duquesne Light Company), 856 A.2d 257, 261 (Pa. 

Cmwlth. 2004). 
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deny Employer subrogation with respect to injuries Claimant sustained to his 

hands, face, head, trachea, larynx, and lungs, including the specific loss benefit of 

$27,937.50. 

The Board reversed the WCJ’s decision.  Section 319 of the Act states 

that an employer is entitled to recover its expenses when a third party causes the 

work injury “in whole or in part.”  77 P.S. §671.
7
  The Board concluded that 

Claimant’s discrete work injuries, as separately enumerated in the NCP, 

constituted a single compensable injury for purposes of Section 319 of the Act.  

Because Aramark caused some of Claimant’s work injuries, the Board reasoned 

that Employer was entitled to recover all of its compensation expenses from the 

Aramark settlement.  The Board remanded the matter to the WCJ to determine the 

amount of Employer’s net lien and whether Employer was entitled to a credit for 

overpayment of disability benefits it had paid from August 15, 2008, through 

November 8, 2010, as well as future disability compensation.   

On February 3, 2015, the WCJ issued a remand decision that awarded 

Employer $620,178.30 for reimbursement of all wage loss benefits and medical 

expenses paid prior to August 15, 2008, and for the specific loss benefit of 

$27,937.50.  The WCJ modified Claimant’s wage loss benefits to a rate of $128.29 

per week as of August 16, 2008, because Employer had overpaid Claimant’s wage 

loss compensation from August 16, 2008, through November 8, 2010, for a total of 

$28,466.74.  Employer was given an additional $9,821.70 from the escrowed funds 

as partial reimbursement of the overpayment.
8
     

                                           
7
 The text of Section 319 of the Act is set forth later in this opinion. 

8
 Thereafter, Employer was to deduct $25 every two weeks from Claimant’s wage loss benefits 

until it had recouped the remaining balance of the overpayment. 
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Claimant again appealed to the Board, reiterating his theory that 

Employer’s subrogation rights were limited to compensation paid for those discrete 

work injuries caused by Aramark.  The Board rejected Claimant’s appeal, 

explaining “that the employer’s right to subrogation under §319 is absolute” and 

“equitable considerations do not outweigh the mandatory language of §319.”  

Thompson v. Workers’ Compensation Appeal Board (USF&G Co.), 781 A.2d 

1146, 1150 (Pa. 2001). 

Claimant has petitioned for this Court’s review.
9
  Claimant argues that 

the Board erred in holding that all of his enumerated work injuries constituted a 

single compensable injury for purposes of Section 319 of the Act.  He contends 

that Employer’s subrogation is limited to the compensation it paid to Claimant for 

the work injuries caused by Aramark’s negligence.  This excludes compensation 

paid as a result of the burns to Claimant’s hands, neck, face and head, trachea, 

larynx and lungs, because Aramark did not cause those injuries, even in part. 

Section 319 of the Act 

This case turns on the meaning of Section 319 of the Act, which 

governs subrogation rights.  Precedent teaches that under Section 319, 

“subrogation is ‘automatic,’ and ‘by its terms, admits no express exceptions, 

equitable or otherwise.’”  Young v. Workers’ Compensation Appeal Board (Chubb 

Corporation), 88 A.3d 295, 302 (Pa. Cmwlth.), petition for allowance of appeal 

                                           
9
 This Court’s review of a workers’ compensation adjudication determines whether an error of 

law or a constitutional violation was committed or whether the findings of fact are supported by 

substantial, competent evidence.  Myers v. Workers’ Compensation Appeal Board (University of 

Pennsylvania and Alexsis, Inc.), 782 A.2d 1108, 1110 n.1 (Pa. Cmwlth. 2001). 

http://web2.westlaw.com/find/default.wl?mt=79&db=162&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2017319875&serialnum=2001718046&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1E3572D9&referenceposition=1110&rs=WLW15.04
http://web2.westlaw.com/find/default.wl?mt=79&db=162&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2017319875&serialnum=2001718046&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1E3572D9&referenceposition=1110&rs=WLW15.04
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denied, 97 A.3d 746 (Pa. 2014) (quoting Thompson, 781 A.2d at 1151).  An 

employer’s burden is as follows: 

To establish its right to subrogation, the employer must 
demonstrate that it was compelled to make payments due to the 
negligence of a third party and that the fund against which the 
employer seeks subrogation was for the same injury for which 
the employer is liable under the Act.  Whether an employer is 
entitled “to subrogation is a question of law based upon the 
facts as found by the WCJ.” 

Id. (internal citations omitted).  Subrogation serves several goals:  (1) it prevents 

the claimant’s double recovery for the same injury; (2) it protects the employer 

from incurring liability for the negligence of a third party; and (3) it prevents the 

third party from evading liability for his negligent conduct.  Dale Manufacturing 

Company v. Bressi, 421 A.2d 653, 654 (Pa. 1980).     

The issue here is the construction of the language in Section 319 of 

the Act, which states, in relevant part, as follows: 

Where the compensable injury is caused in whole or in part by 
the act or omission of a third party, the employer shall be 
subrogated to the right of the employe, his personal 
representative, his estate or his dependents, against such third 
party to the extent of the compensation payable under this 
article by the employer; reasonable attorney’s fees and other 
proper disbursements incurred in obtaining a recovery or in 
effecting a compromise settlement shall be prorated between 
the employer and employe, his personal representative, his 
estate or his dependents.  The employer shall pay that 
proportion of the attorney’s fees and other proper 
disbursements that the amount of compensation paid or payable 
at the time of recovery or settlement bears to the total recovery 
or settlement.   

77 P.S. §671 (emphasis added).  Claimant argues that where there are multiple 

injuries, but the tort recovery covers only some of those injuries, subrogation is 
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likewise limited.  An employer can recover only for compensation paid for work 

injuries caused, in part, by the third party tortfeasor.  In support, Claimant directs 

the Court’s attention to three cases, which we review ad seriatim.   

In Dale Manufacturing Company, 421 A.2d 653, the first case cited 

by Claimant, the claimant sustained a work injury to her back that required 

surgery.  A second surgery was needed to remove a pad that had been left behind 

in the first surgery.  The claimant filed a medical malpractice claim that settled for 

$30,000, and the employer asserted subrogation rights to the settlement.  This 

Court held that the employer was entitled to subrogation, and the Supreme Court 

reversed.  The Supreme Court held that an employer must show that the fund 

against which it seeks subrogation relates to the work injury.  The only evidence on 

the issue of whether the “forgotten cottonoid pad either aggravated the original 

[work] injury or caused a new and independent one” was the claimant’s tort 

pleading.  Id. at 655-56 (internal footnote omitted).  Because the pleading was 

silent on the impact of the surgery upon the claimant’s work injury, the Supreme 

Court held that the employer was not entitled to any subrogation.   

Claimant next directs the Court to Edder v. Workers’ Compensation 

Appeal Board (Glenshaw Glass Company), 767 A.2d 617 (Pa. Cmwlth. 2001), 

where the claimant suffered a work injury to his back.  The surgery to treat the 

claimant’s back left him impotent and incontinent, which prompted a malpractice 

action that settled for $850,000.  Because the malpractice action involved 

neurogenic dysfunction, it was distinct from the claimant’s work-related back 

injury.  To seek subrogation, the employer had the burden of proving: 

(1) a causal connection between the original work-related 
injury and the subsequent event for which a third party is liable; 
and (2) that as a result of the subsequent event employer was 



10 
 

compelled to pay compensation benefits greater than those 
required by the initial injury. 

Id. at 618.  Stated otherwise, the employer had to “show he is compelled to make 

payments by reason of the negligence of a third party.”  Id. at 619.  Because the 

claimant remained totally disabled by his original work injury, the surgery did not 

affect either the degree or duration of the claimant’s work injury. 

Finally, Claimant refers the Court to Sharkey v. Workers’ 

Compensation Appeal Board (Sharkey’s American Hardware), 744 A.2d 345 (Pa. 

Cmwlth. 1999), which involved a fatal claim benefit.  The claimant’s husband had 

suffered serious work injuries and died two years later from a myocardial 

infarction.  The claimant was awarded a fatal claim benefit after she proved that 

the decedent’s death was a direct result of his work injury.  The claimant also filed 

a medical malpractice action, which settled for $700,000.  This Court held that the 

employer was not entitled to subrogation because it did not offer any evidence that 

the medical malpractice caused the decedent’s death.  We explained that to 

establish a right of subrogation,  

an employer must demonstrate that it is required to make 
payments by reason of the negligence of the third-party and the 
fund to which it seeks subrogation was for the same 
compensable injury for which the employer is liable under the 
Act.   

Id. at 347 (emphasis added).  The parties’ stipulation did not establish that the 

malpractice “was related in some manner to the original compensable injury or the 

subsequent myocardial infarction.”  Id.  
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Claimant argues that this above-reviewed precedent supports his 

construction of Section 319, i.e., that each “compensable injury” must be 

separately examined in a subrogation analysis.
10

  It is the employer’s burden to 

“explain the effect of the medical [malpractice] upon the original compensable 

injury.”  Dale Manufacturing Company, 421 A.2d at 655.  Claimant argues that 

Employer had to relate Aramark’s negligence to each of his compensable work 

injuries.  Specifically, Employer had to establish that Aramark’s negligence caused 

the injuries to Claimant’s hands, neck, face, head, trachea, larynx, and lungs, and 

Employer did not make this showing.   

Employer responds that Claimant’s multiple injuries constituted a 

single “compensable injury” because they all occurred in one accident.  In support 

of this position, Employer directs the Court to Goldberg v. Workmen’s 

Compensation Appeal Board (Girard Provision Company), 620 A.2d 550 (Pa. 

Cmwlth. 1993).  In that case, the jury found a third party 80% liable for the 

claimant’s injury; the claimant’s contributory negligence reduced his award by 

20%.  The claimant argued that the employer’s subrogation lien should be reduced 

by 20%, but this Court rejected that contention.  Employer argues that Goldberg 

stands for the proposition that its subrogation rights are not affected where there is 

                                           
10

 Notably, a claimant is not entitled to craft a third-party settlement award in a manner that 

limits an employer’s subrogation rights. See Thompson v. Workers’ Compensation Appeal Board 

(USF & G Company), 801 A.2d 635, at 638 (Pa. Cmwlth. 2002) (quoting Cullen v. Pennsylvania 

Property and Casualty Insurance Guaranty Association, 760 A.2d 1198, 1201 (Pa. Cmwlth. 

2000) (“We have since cited Bumbarger [v. Bumbarger, 155 A.2d 216 (Pa. Super. 1959),] for the 

proposition that ‘subrogation rights will not be affected by the way in which the claimant and 

third-party tortfeasor, or the fact-finder in their action, characterize the nature of the third-party 

recovery.’”)). 
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more than one tortfeasor.  Claimant responds that Employer has offered an 

overbroad reading of Goldberg.  We agree.   

First, Goldberg is factually distinguishable because it concerned a 

single work injury, not multiple work injuries, as in this case.  Second, the effect of 

the claimant’s contributory negligence was to reduce the settlement amount, which 

is the starting point for any subrogation analysis.  There was no dispute in 

Goldberg that the third-party tortfeasor was “in part,” i.e., 80%, liable for the 

claimant’s single work injury.   

The question here is one of statutory construction.  Section 319 refers 

to “a compensable injury.”  The issue is whether the subrogation analysis must be 

done for each “compensable injury” where there is more than one work injury for 

which the employer has accepted liability.  Here, Aramark assumed liability for 

some of Claimant’s work injuries, and it denied liability for others.  The WCJ 

found, as fact, that the defective coveralls did not cause the injuries to Claimant’s 

hands, neck, face and head, trachea, larynx, and lungs.   

As has been well established, it was Employer’s burden to  

demonstrate that it was compelled to make payments due to the 
negligence of a third party and that the fund against which the 
employer seeks subrogation was for the same injury for which 
the employer is liable under the Act. 

Young, 88 A.3d at 302 (emphasis added).  Employer did not present any evidence 

to connect Aramark’s negligence to the injuries Claimant sustained to his hands, 

neck, face and head, trachea, larynx, and lungs.  Employer did not show that the 

fund created by Aramark was for “the same injury for which [Employer] is liable 

under the Act.”  Id.  We conclude that the Board erred in holding that because 
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some of Claimant’s work injuries were caused by Aramark’s negligence, Employer 

could subrogate for all of its compensation payments. 

This construction of Section 319 is consistent with the basic structure 

of the Act, which treats work injuries separately in a number of contexts.  For 

example, when a claimant sustains work injuries, the employer may accept 

responsibility by filing a NCP.  The employer’s liability is limited to injuries listed 

in the NCP.  Ferretti v. Workers’ Compensation Appeal Board (Department of 

Public Welfare), 761 A.2d 203, 207 (Pa. Cmwlth. 2000).  The claimant who seeks 

to amend the NCP with additional injuries bears the burden of proof.  Likewise, 

when an injured employee files a claim petition, he must prove that each separately 

claimed injury is work-related.  Ingrassia v. Workers’ Compensation Appeal Board 

(Universal Health Services, Inc.), 126 A.3d 394, 402 (Pa. Cmwlth. 2015).  The 

WCJ has the authority to find that some, none, or all of the injuries are 

compensable.  Ausburn v. Workers’ Compensation Appeal Board (Merrell & 

Garaguso), 698 A.2d 1356, 1358 (Pa. Cmwlth. 1997).  Finally, when an employer 

seeks to terminate benefits, it must show the claimant has recovered from each of 

the separate work-related injuries for which the employer’s liability has been 

established.  Gillyard v. Workers’ Compensation Appeal Board (Pa. Liquor 

Control Board), 865 A.2d 991, 996 (Pa. Cmwlth. 2005).
11

     

Section 319 authorizes subrogation where “the compensable injury is 

caused in whole or in part” by a third party.  77 P.S. §671.  Nothing in Section 319 

                                           
11

 Failure to address all of the acknowledged work-related injuries will be deemed an 

unreasonable contest.  Gillyard, 865 A.2d at 996-97 (unreasonable contest found where medical 

expert agreed that claimant’s injury was established as chronic sciatica at the L5-S1 distribution, 

with a bulging disc, but medical expert merely testified that claimant had recovered from a 

lumbar strain and sprain). 
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supports Employer’s view that “compensable injury” means many “compensable 

injuries” if they are sustained in a single work accident.  The legislature knows the 

difference between a singular and plural noun.  It could have stated that if a tort 

settlement covers one injury out of many work injuries, the entire fund is available 

for subrogation.  Section 319 does not so state.  Employer produced no evidence to 

show that the injuries to Claimant’s hands, neck, face, head, trachea, larynx, and 

lungs were caused, even “in part,” by Aramark. 

Conclusion 

The WCJ’s decision of February 7, 2012, held that Employer was not 

entitled to recover the medical expenses, which the WCJ quantified as $15,302.31, 

that Employer incurred to treat burns not caused by Aramark.  The WCJ also held 

that Employer was not entitled to subrogate the specific loss benefit of $27,935.50 

for the scarring and disfigurement to Claimant’s neck, face, and head, which were 

not caused by Aramark.  The WCJ allowed Employer to recover all its medical 

expenses, with the exception of $15,302.31, and 100% of the wage loss benefits it 

paid.
12

   Claimant appealed the WCJ’s refusal to apportion Employer’s subrogation 

rights to a percentage of the total, as suggested by Claimant.  The Board did not 

address Claimant’s appeal, and it must be addressed on remand. 

                                           
12

 Although not clear, it appears that the WCJ reasoned that Employer would have paid the same 

wage loss benefits as a result of the injuries caused by Aramark’s negligence. 
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For the above-stated reasons, we vacate the Board’s order and remand 

this matter to the Board to address the issues raised by Claimant in his appeal from 

the February 7, 2012, decision of the WCJ.
13

 

                  ______________________________________ 

                  MARY HANNAH LEAVITT, President Judge 

                                           
13

 On February 1, 2017, Employer filed an application for stay seeking to delay this Court’s 

disposition of this matter, which we deny.  Because we remand this matter to the Board, the 

parties may pursue a compromise and release agreement upon remand. 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 

Jaime Serrano,   : 

  Petitioner : 

    : 

 v.   :   No. 2684 C.D. 2015 

    : 

Workers’ Compensation Appeal  : 

Board (Ametek, Inc.),  : 

  Respondent : 

 

O R D E R 

AND NOW, this 13
th
 day of February, 2017, the order of the 

Workers’ Compensation Appeal Board (Board), dated December 9, 2015, is hereby 

VACATED and the matter is REMANDED to the Board for further proceedings in 

accordance with the attached opinion.  The application for a stay of this Court’s 

disposition of this matter is DENIED. 

Jurisdiction relinquished. 

                  ______________________________________ 

                  MARY HANNAH LEAVITT, President Judge 
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