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And the big reason lawyers hate
dealing with liens is an inherent
conflict of interest. An injured
person hired you, yet you are forced
to do the work of someone else
trying to capitalize on your work.

The New York Personal Injury Law Blog, Eric Turkewitz, 
http://www.newyorkpersonalinjuryattorneyblog.com/2010/10/is-the-workers-

compensation-lien-really-bulletproof.html 

Issues to be aware of
 Subrogation/Section 319 of the Act
Where the compensable injury is caused in 

whole or in part by the act or omission of a 
third party, the employer shall be subrogated 
to the right of the employe . . . against such 
third party to the extent of the compensation 
payable under [the WCA] by the employer."

77 P.S. § 671
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Issues to be aware of
 Subrogation
The right to subrogation is virtually absolute
Subrogation applies to claims made by the 

employee, the employee's personal 
representative, estate, or dependents

Issues to be aware of
 Subrogation
 There is a formula to calculate the amount owed 

to the employer
 The formula factors in such considerations as the 

amount of fees and costs expended by the injured 
employee to recover the funds

 Subrogation prevents an employee from receiving 
a "double recovery" for the same injury, ensures 
that the employer is not compelled to pay 
compensation because of the wrongful act of a 
third party, and prevents a third party from 
escaping liability for its wrongful conduct 

Issues to be aware of
 Subrogation Misperceptions
 Generally, carriers receive about 50 to 60 cents on the 

dollar in reimbursement
 There is no such thing as a 1/3 – 1/3 – 1/3 

"automatic" split, which is often not in a client's 
best interests

 Carriers may not accept more than they are entitled 
to under the Act 

 There may be ways to compromise a subrogation lien 
and obtain more funds for your client
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Today's program will cover:
• The ins and outs of subrogation under

Section 319 of the Workers'
Compensation Act

• A discussion of third-party liability and
employer-provided benefits

• The pending Supreme Court case of
The Hartford Group vs. Thrifty Car
Rental

Subrogation

While there isn't much "new,"
a few cases provide helpful 
guidance

Case Law Update

Holding: When some, but not all, of an 
employee's injuries are caused by a third 
party's negligence, an employer is entitled 
to subrogation only for the work-related 
injuries, consistent with Section 319 of the 
Workers' Compensation Act, 77 P.S. § 671, 
which permits subrogation when the 
"compensable injury is caused in whole or 
in part" by a third party.

Case Law Update
Serrano v. WCAB (Ametek, Inc.),

No. 2684 C.D. 2015 (Pa. Cmwlth., Feb. 13, 2017)
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Holding: An employer may bring an action 
on behalf of an injured worker to establish 
the full amount to which the injured 
worker is entitled as a result of the 
tortfeasor's negligence. In so ruling, the 
Court differentiates this case from Liberty 
Mutual Insurance Co. v. Domtar Paper Co., 
113 A.3d 1230 (Pa. 2015), in which the 
Supreme Court ruled that a carrier was 
precluded from pursuing a subrogation 
action on behalf of an injured worker.

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Facts
 Hartford filed suit as "The Hartford 

Insurance Group on behalf of Chunli 
Chen."

 Chen was injured in the parking lot of 
Thrifty Car Rental when she was struck 
by a rental car operated by defendant, 
Kafumba Kamara, and owned by 
defendant, Thrifty Car Rental, and/or 
defendant, Rental Car Finance Group

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Procedural History
 Defendants filed Preliminary Objections 

asserting that Hartford was "attempting to 
file suit to assert subrogation rights 
directly against the alleged third-party 
tortfeasors."

 Complaint was not verified by Chen.
 Hartford claimed Domtar Paper was 

inapplicable because Liberty Mutual filed 
suit as subrogee of the injured employee.

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)
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Procedural History
 Trial court sustained the Preliminary 

Objections and dismissed the Complaint.
 Court also ruled that the adjuster's 

Verification was improper.
 Court said Hartford "failed to assert a 

legally cognizable cause of action against 
[the] Defendants; thus, granting 
[Appellant] leave to attach a sufficient 
verification would have been futile."

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Superior Court reversed
 "Hartford is not attempting to 'pursue a 

subrogation claim directly against a third-
party tortfeasor,' is not seeking to recover 
only the amount that it paid to Chen in 
workers' compensation benefits, and is 
not 'splitting' Chen's cause of action."

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Superior Court reversed
 "Rather, Appellant brought 'a single action 

[against the third-party tortfeasors] in the 
name of the injured employee' and 
Appellant is attempting to recover the 
entire amount to which Chen is entitled. 

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)
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Superior Court reversed
 "Thus, the procedure Appellant employed 

in the case at bar is the procedure our 
Supreme Court countenanced in Domtar 
Paper. … As such, we respectfully 
conclude that the trial court erred when it 
sustained the Defendants' preliminary 
objection in the nature of a demurrer."

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Compare with Domtar Paper:
 … we reaffirm that the right of action 

against a third-party tortfeasor under 
Section 319 of the WCA remains in the 
injured employee, and that the employer/ 
insurer's right of subrogation under 
Section 319 must be achieved through a 
single action brought in the name of the 
injured employee or joined by the injured 
employee. 

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)

Compare with Domtar Paper:
 "Because [Mr.] Lawrence did not 

commence an action against [Domtar 
Paper], was not named in the action filed 
by Liberty Mutual, and did not join the 
action filed by Liberty Mutual, the Superior 
Court properly affirmed the grant of 
[Domtar Paper's] preliminary objections."

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

2017 PA Super 31 (Pa. Super., Feb. 10, 2017)
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Allocatur Granted (August 9, 2017)
Three Issues:
1. Can a Workers' Compensation lienholder bring a 
third party action on behalf of the injured worker to 
recoup amounts paid to the injured worker from the 
alleged tortfeasor contrary to the standard set in 
Liberty Mutual Insurance Company v. Domtar Paper 
Co., 631 Pa. 463, 113 A.3d 1230 (Pa. 2015)?

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

No. 205 EAL 2017 (Pa. Supreme Court)

Allocatur Granted (August 9, 2017)
Three Issues:
2. Did the Superior Court fail to see that the failure 
to attach the verification of Chunli Chen to Plaintiff's 
Complaint and decision to attach the verification of the 
insurance adjuster with knowledge of the lien, 
supports the argument of [Petitioners] that this 
lawsuit was brought without the cooperation of Chunli 
Chen and solely on behalf of the insurance company in 
an attempt to subrogate its lien in direct contradiction 
of the standard set in Liberty Mutual Insurance 
Company v. Domtar Paper Co., 631 Pa. 463, 113 A.3d 
1230 (Pa. 2015)?

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

No. 205 EAL 2017 (Pa. Supreme Court)

Allocatur Granted (August 9, 2017)
Three Issues:
3. Is the caption, and effect of the caption, 
"The Hartford Insurance Group On behalf of 
Chunli Chen" synonymous with "Liberty Mutual
Insurance Company, as subrogee of George 
Lawrence" as it appears in Liberty Mutual 
Insurance Company v. Domtar Paper Co., 631 
Pa. 463, 113 A.3d 1230 (Pa. 2015)?

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

No. 205 EAL 2017 (Pa. Supreme Court)
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Argued March 6, 2018

Case Law Update
The Hartford Insurance Group on Behalf of Chunli Chen v. Kamara,

No. 24 EAP 2017(Pa. Supreme Court)

Holding: Section 1702 of the Motor 
Vehicle Financial Responsibility Law, 75 
Pa.C.S. § 1720, prohibits an employer 
from subrogating its payment of Heart & 
Lung Act benefits from a third-party tort 
recovery. Courts had previously applied 
this provision to claims under the Workers' 
Compensation Act.

Case Law Update
City of Philadelphia v. Zampogna

No. 94 C.D. 2017 (Pa. Cmwlth., Dec. 27, 2017)

Holding: Under section 319 of the 
Workers' Compensation Act, 77 P.S. § 671, 
an employer does not waive its right to 
subrogation by contesting a claimant's 
Claim Petition. 

Case Law Update
Kalmanowicz v. WCAB (Eastern Industries, Inc.)

1790 C.D. 2016 (Pa. Cmwlth., July 7, 2017)
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Holding: Consistent with the Walker Rule, 
which allows Workers' Compensation 
Judges to rely on hearsay evidence 
admitted without objection, hearsay 
evidence submitted by an insurance 
company is sufficient to establish the 
amount of a subrogation lien.

Case Law Update
City of Philadelphia v. WCAB (Knudson)

675 C.D. 2016 (Pa. Cmwlth., July 3, 2017)
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