


 Best practice is to utilize a post-offer screening 
process

› Catches any major physical limitations 

› Matches the job demands/expectations to the 
capabilities

› Most valuable if you have good job descriptions

› Reduces the probability of a future injury due to 
person not being able to safely perform the 
physical tasks 



Functional Job Descriptions



 Post and communicate a list of health care 
providers, as per the PA Act

 Best practice is to invite providers to visit your 
site, and see the jobs’ requirements 

 Share job descriptions with providers

 Explain Return to Work Program and any 
alternative/restricted duty program 



 Modified work, light duty
 Work part time
 Implementing reasonable accommodations to provide 

employees with the tools and resources they need to carry out 
their responsibilities. 

www.dli.pa.gov/Businesses/Compensation/workplace-comm-safety/ReturnToWork/Pages/default.aspx



 Key Points for OSHA-Regulated Employers
› Was there a reasonable basis for concluding that drug use could have 

contributed to the injury or illness
› Were other employees involved in the incident also drug tested
› Did the employer have a heightened interest in determining if drugs could 

have contributed to the injury due to the hazardous nature of the work 
being performed 

 What Should Employers Do?
 Review your drug testing policy, especially for post-accident testing to ensure 

compliance
 Remove any blanket testing rules and make certain testing occurs only when 

there is a reasonable basis to assume drug use contributed to an accident or 
injury

 Provide post-accident “reasonable suspicion” training for your supervisors and 
managers

 Review your accident reporting procedures to streamline the process, making 
reporting easier for your employees

 Implement a “decision tree” as part of your accident investigation and 
include the documentation as part of the accident investigation file



› Incentive programs that discourage employees from 
reporting their injuries, an employer may not "in any manner 
discriminate" against an employee because the employee 
exercises a protected right, such as reporting an injury.

Do – Reward for proactive efforts (participation/engagement) 
› Discipline after the injury is reported  - unless you have a very 

strong consistent process that shows pre-injury discipline
Do – Hold people accountable before the injury  





 Employee is 52, worked for company for 4 
years

 Employee comes to their supervisor on 
Friday, and says
› “I was opening the trailer hood and felt 

pain in my low back”
 Employer investigates, employee goes to a 

panel physician.
 Modified duty1 week and returns to full 

duty ……



 3 months later, he goes to the panel provider, 
claiming a recurrence of the lumbar strain.

 Employee tells panel provider and WC that the 
same hood opening task caused him pain as the 
reported incident 3 months prior, although the 
Employee never reported recurrence or any 
problems during the 3 month period. 

 MRI shows herniated disc – NCM assigned – Ortho 
consult.

 Ortho feels herniated disc is related to the reported work 
injury. Employee worked sporadic modified duty but is 
now taken out of work.



 Employer issued a TNCP, but based on the Ortho consult 
outcome employer will not deny the claim.  Ortho has 
recommended 2 options: PT/Injections for Pain Management 
or Microdiscectomy L4-5.  Surgeon has indicated that if the 
employee chooses surgery – anticipated recovery would be 
Light Duty in 4 weeks and full duty in 8 weeks.

 *The employee after consideration has decided to have the 
surgery.

 Employer and WC carrier feel that it is in the best interest of 
the employee/employer to accept the claim, pick up the 
proposed surgery and disability with the anticipation of a full 
recovery and return to full duty work.  

 Employee has not retained legal counsel to date. 



1. How did we get here? 

2. What if the employee seeks Legal 
Representation at this point?  What 
could the employer/carrier done 
differently?





 The Claimant is a 55 year old mechanic
working a warehouse job. His fellow mechanic
enlists him to help remove a rock that is stuck
under a standup forklift. While his co-worker lifts
up the forklift with a pry bar, the Claimant sticks
his left hand underneath the steel wheel of the
forklift, the pry bar slips and the forklift, which
weighs about 3,000 pounds, comes down on
the Claimant’s left hand.



 After being treated at the work site by an
emergency response team, the Claimant is taken
by ambulance to a local hospital and then
transferred to a trauma center hospital where x-
rays reveal the partial amputation of the tip of the
phalanx of the left middle finger, two (2) non-
displaced fractures of the left index finger, and a
severe contusion to his left ring finger.



The adjuster issues a Notice of 
Temporary Compensation 
Payable recognizing the left 
middle finger amputation and left 
index finger fracture and begins 
paying the Claimant total 
disability benefits.



 Claimant continues to treat with an orthopedic 
surgeon for the hand injuries.  The medical 
records reflect that the fractures initially were 
not healing.  The Claimant questioned his 
doctor as to whether he should drink more milk 
to help the fractures heal and his doctor told 
him no, that what he should do is stop smoking 
the thirty (30) cigarettes that he smokes per 
day.



The fractures do ultimately heal 
and about two (2) months after 
the work injury, within ninety (90) 
days since the TNCP was issued, 
the Claimant is released by his 
treating physician to return to 
work without restrictions.



 Upon receipt of the treating doctor’s release of the Claimant 
to return to work with no restrictions, the adjuster issues a 
notice stopping the Temporary Notice of Compensation 
Payable and also a Notice of Denial, Box 4, indicating that 
the Claimant did not provide notice of his work injury within 
one hundred twenty (120) days (even though the employer 
never advised the adjuster there was a notice issue).  The 
Claimant continues to use prescription pain medication 
subsequent to his release to return to work full duty.

 The adjuster refuses to pay for the ambulance bill for transport 
to the hospital.



 The Claimant approaches the Employer 
after his return to work full duty and 
release and indicates that he has heard 
through the grapevine that he is entitled 
to “thousands of dollars” for amputation 
of part of his left middle finger.



 The Employer calls defense counsel concerned
that the Claimant will secure counsel unless he is
provided with a specific loss award. The Claimant
would be entitled to twenty (20) weeks of
indemnity for the loss of one half (1/2) of the
middle finger. The adjuster and Employer instruct
defense counsel to attempt to resolve the matter
by way of a full Compromise and Release for
payment of the specific loss benefits attributable to
the loss of one half (1/2) of the long finger and also
indicate that they want a full Compromise and
Release for any and all other injuries that the
Claimant may have suffered at the
time of the subject work injury.



 Defense counsel contacts the Claimant.  
Claimant assures defense counsel that 
he is not represented by an attorney and 
he asks whether he would be entitled to 
anything above and beyond the 
specific loss benefits for the one half 
(1/2) of the middle finger given the fact 
that he alleges that he has a range of 
motion problem with his index finger that 
was fractured.



Case settles for full 
Compromise and 
Release at $12,500.00.



1. Issuing appropriate forms to avoid litigation.
2. Payment of medical bills related to work injury.
3. Settlement before Claimant secures counsel to 

avoid litigation.
4. Lack of communication between the employer 

and adjuster and between doctor and 
Claimant may lead to avoidable litigation.



Moderator:
Linda Gregory Millas linda.gregory@jpmascaro.com
Solid Waste Services, Inc. d/b/a J. P. Mascaro & Sons

Panel:
Perry Merlo, Esq. pmerlo@laverylaw.com
Lavery Law

Glenn Sinko, Esq. glennsinko@sinkozimmermanlaw.com
Sinko Zimmerman LLC

Joseph C. Rietmulder joseph.rietmulder@te.com
TE Connectivity


