
COMMONWEALTH OF PENNSYLVANIA 

Pennsylvania Labor Relations Board 

 

HARRISBURG EDUCATION ASSOCIATION  :  

PSEA/NEA : 

 : 

v. : Case No. PERA-C-15-258-E 

  : 

HARRISBURG CITY SCHOOL DISTRICT : 

 

PROPOSED DECISION AND ORDER 

 

On September 3, 2015, the Harrisburg Education Association PSEA/NEA (Association or 

Union) filed a charge of unfair practices with the Pennsylvania Labor Relations Board 

(Board) against the Harrisburg City School District (District or Employer), alleging that 

the District violated Section 1201(a)(1) and (5) of the Public Employe Relations Act (PERA 

or Act) by unilaterally transferring bargaining unit work outside of the bargaining unit. 

 

Prior to an issuance of a Complaint in this matter, I issued a Deferral Order on 

October 14, 2015, consistent with the Board’s pre-arbitral deferral policy set forth in 

Pine Grove Area School District, 10 PPER 10167 (Order Deferring Unfair Practice Charge 

Until Further Order of the Board, 1979), finding that a grievance was filed that was 

rooted in the parties’ collective bargaining agreement (CBA) and there was no 

discrimination alleged.  

 

On June 30, 2016, the Association requested that the Board complete its 

investigation and recommence administrative proceedings, alleging that the arbitrator 

issued an award on June 6, 2016 that is repugnant to the Act. A Complaint and Notice of 

Hearing was issued July 13, 2016, for the purposes of post-arbitration review under Pine 

Grove. The Complaint and Notice of Hearing designated September 19, 2016, in Harrisburg, 

as the time and place of hearing. By letter dated July 13, 2016, I limited the scope of 

the hearing to whether the Pine Grove exceptions apply and specifically whether the 

result reached at arbitration was repugnant to the Act. 

 

 The hearing was held on September 19, 2016, in Harrisburg, before the undersigned 

Hearing Examiner. All parties in interest were afforded a full opportunity to present 

testimony, cross-examine witnesses and introduce documentary evidence. The Association 

filed a post-hearing brief on November 4, 2016. The District filed a post-hearing brief 

on November 23, 2016.  

 

The Examiner, on the basis of all matters and documents of record, makes the 

following: 

 

FINDINGS OF FACT 

 

1. The District is a public employer within the meaning of Section 301(1) of PERA. 

  

2.  The Association is an employe organization within the meaning of Section 301(3) 

of PERA.  

  

3. On July 6, 2016, Arbitrator Mark Lamont issued an Arbitration Award denying the 

Union’s grievance and finding that District did not violate the CBA. (Joint 

Exhibit 1).  

 

DISCUSSION 

In its charge, the Association alleged that the District violated Section 

1201(a)(5) of PERA1 by unilaterally transferring bargaining unit work outside of the 

bargaining unit when the District contracted with Camelot Schools to provide alternative 

                       
1 Section 1201(a) of PERA provides that “[p]ublic employers, their agents or representatives are prohibited 

from: (5) Refusing to bargain collectively in good faith with an employe representative which is the exclusive 

representative of employes in an appropriate unit, including but not limited to the discussing of grievances 

with the exclusive representative. 43 P.S. § 1101.1201.  
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education programs for the District. The Association also filed a related grievance. I 

issued a Deferral Order on October 14, 2015, finding that the Board’s deferral policy set 

forth in Pine Grove Area School District, 10 PPER 10167 (Order Deferring Unfair Practice 

Charge Until Further Order of the Board, 1979) was satisfied, i.e., that a grievance had 

been filed that is rooted in the parties’ CBA and there was no discrimination alleged. 

The parties ultimately proceeded to arbitration, after which the Arbitrator Mark Lamont 

issued an award (Lamont Award) on June 6, 2016, denying the grievance.  

 

In Pine Grove, the Board indicated that where the conditions for pre-arbitral 

deferral are satisfied, the Board will retain only limited jurisdiction so as to ensure 

upon timely filed notice that (a) the grievance arbitration proceedings were fair and 

regular; (b) the dispute was amicably settled or submitted promptly to arbitration; and 

(c) the result reached was not repugnant to the Act.  

 

Reviewing the Lamont Award, the arbitrator relied on the following relevant facts: 

In the 2010-2011 school year, the District decided to close its in-house alternative 

education program (AEP) and out-source the program to third party providers. Prior to the 

2011-2012 school year, the District’s alternative education program was exclusive 

bargaining unit work. The District contracted with Wordsworth Academy to outsource the 

District’s alternative education program (AEP) for the 2011-2012 and 2012-2013 school 

years. The Association was aware of this outsourcing contract and took no formal action 

at the time. The Association did not file a grievance or unfair practice charge to 

challenge the outsourcing of the AEP in 2011. The District then contracted with Success 

School for the 2013-2014 and 2014-2015 school years for its AEP. Both service providers 

were located in non-District property. Then, in June, 2015, the District contracted with 

Camelot Schools to provide the District’s AEP program. Unlike the previous two AEP 

contractors, Camelot provides its services on District property, and the District also 

provides other substantial support for Camelot on its property. This caused the 

Association to file its grievance and the instant unfair practice charge.  

 

Based on these facts, the Arbitrator then decided that the Association’s grievance 

of the Camelot outsourcing contract was barred because the Association did not challenge 

the Wordsworth contract within the contractual 15-day period and thus: 

 

. . .without any formal action against the outsourcing of the AEP, 

the District went about its outsourcing plan to the point that it 

became a past practice. What was once an activity within the 

[bargaining unit] is now a matter of management prerogative. 

Consequently, the District’s argument that their contracts with 

Wordsworth Academy, Success Schools, and Camelot are a matter of 

management prerogative, without breach in a substantive portion in 

the CBA; and based on a well-established past practice going back 

to the 2011-2012 school year prevails. 

 

(Lamont Award, page 6)(emphasis added). 

 

In its post-hearing brief, the Association focuses its argument on the allegation 

that the Lamont Award is repugnant to the Act because it is “palpably wrong as a matter 

of law” citing Lower Bucks Cty. Mun. Auth., 32 PPER ¶32151)(Proposed Decision and Order, 

2001). The Association argues that:  

 

[Arbitrator Lamont] incorrectly held that the ULP was untimely 

because of different kind of outsourcing had occurred in the past. 

This result offends the Act, which views the Camelot contract as a 

change in pattern worthy of bargaining, and which provides labor 

organizations four months following such a change in pattern to 

file an unfair labor practice charge. 

 

(Association’s Brief at page 4)(emphasis added). The Association relies on Central Greene 

School District, 25 PPER ¶25111 (Proposed Decision and Order, 1994) for the proposition 

that a “change in the pattern” of the work performed is bargainable. The Association 
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argues that the District’s contract with Camelot, which brought the AEP back to District 

property and provided District support for the AEP, was a such “change in the pattern” of 

work that the District’s actions became newly bargainable, notwithstanding the past 

practice of the District outsourcing the AEP program. 

 

I have reviewed the Lamont Award and reviewed the transcript of the hearing in this 

matter and find that the result reached is not repugnant to the Act because it is not 

palpably wrong as a matter of law. The Association’s arguments stress its disagreements 

with the Arbitrator’s decision and reasoning with regard to the characterization of the 

2011-2014 outsourcing as relevant past practice that bars the Association’s 2015 

grievance. The Arbitrator’s decision to characterize the past outsourcing contracts as 

relevant past practice is not “palpably wrong as a matter of law” because the decision is 

well within the Arbitrator’s discretion to decide. Moreover, the Association’s reliance 

on Central Greene School District is not sufficient to show that the Arbitrator was 

“palpably wrong as a matter of law.” The Arbitrator did not agree that there was 

sufficient “change in the pattern” of work to create a new grievable issue disconnected 

from the relevant past practice, which, again, is well within the Arbitrator’s discretion 

to decide. The Association’s argument that the Arbitrator erred in rendering his award is 

an argument that must be raised by appealing the award directly to a court of competent 

jurisdiction rather than seeking to collaterally attack the award via the Board’s limited 

post-arbitral deferral policy. As a result, the Association’s charge will be dismissed. 

 

CONCLUSIONS 

The Examiner, therefore, after due consideration of the foregoing and the record as 

a whole, concludes and finds: 

 

1. The District is a public employer under Section 301(1) of PERA. 

 

2. The Association is an employe organization under Section 301(3) of PERA. 

 

3. The Board has jurisdiction over the parties hereto. 

 

4. The Board’s post-arbitral deferral policy has been satisfied.  

 

ORDER 

 

In view of the foregoing and in order to effectuate the policies of PERA the 

Examiner 

 

HEREBY ORDERS AND DIRECTS 

 

that the charge is dismissed and the complaint rescinded.  

 

IT IS HEREBY FURTHER ORDERED AND DIRECTED 

 

that in the absence of any exceptions filed with the Board pursuant to 34 Pa. Code § 

95.98(a) within twenty days of the date hereof, this order shall be final. 

 

 

SIGNED, DATED AND MAILED at Harrisburg, Pennsylvania, this eighth 

 day of December, 2016. 

  

 PENNSYLVANIA LABOR RELATIONS BOARD 

       

 

 

  ______________________________________ 

 Stephen A. Helmerich, Hearing Examiner  


