COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

IN THE MATTER OF THE EMPLOYES OF
Case No. PF-R-08-74-W
ALLEGHENY COUNTY
FI NAL ORDER

The Al | egheny County Deputy Sheriffs’ Association (Association) filed tinmely
exceptions and a supporting brief with the Pennsylvani a Labor Rel ations Board (Board) on
Cct ober 6, 2008, challenging a Proposed Order of Dismissal (POD) issued on Septenber 17,
2008.' In the POD, the Board s Hearing Examiner dismissed the Petition for Representation
filed by the Association seeking to represent deputy sheriffs enployed by Al egheny
County (County) under Act 111 of 1968, as read in pari materia with the Pennsylvania
Labor Rel ations Act (PLRA). The County filed a response to the Association’s exceptions
and a supporting brief on Qctober 22, 2008. After a thorough review of the exceptions and
all matters of record, the Board makes the follow ng:

ADDI TI ONAL FI NDI NGS OF FACT

4. The County enpl oys over 150 deputy sheriffs, including a chief deputy, two
conmanders, three lieutenants and ten sergeants. Mst of the deputy sheriffs work on the
daylight shift. (N T. 112-113)

5. The primary duty of approximately 70 to 75 deputy sheriffs is to provide
courtroomsecurity for the County’ s comon pleas judges and district magistrates. (N T.
89, 117-123)

6. The primary responsibility of approximately 24 to 26 deputy sheriffs is to
transport prisoners to court proceedings. (N T. 130-133)

7. Seven deputy sheriffs are assigned to hospital duty. Pursuant to an order of the
conmon pleas court, the deputy sheriffs watch prisoners who are taken to the hospita
fromthe County jail, and nmust be with themat all tines. (N T. 116-117)

8. Approximately 12 deputy sheriffs serve wits and other process issued by the
conmon pl eas court during daylight hours. (N T. 50-51, 127-129)

9. Two deputy sheriffs serve housing warrants on the evening shift at the request
of the court of common pleas. (N T. 129-130)

10. Approximately 16 deputy sheriffs work in the investigations unit of the
Sheriff’'s office. They are assigned arrest warrants for persons who have failed to appear
at court proceedings or have never been apprehended. Using addresses provided to the
court, the deputy sheriffs attenpt to | ocate these persons and take theminto custody.
(N.T. 25-26, 31)

11. Nearly all of the investigative work performed by the deputy sheriffs is
directed at apprehending fugitives who are already subject to the jurisdiction of the
courts. (N.T. 73-76)

12. At times, local and federal |aw enforcenment agenci es seek the assistance of the
County deputy sheriffs because of their expertise in apprehending and arresting
fugitives. (N T. 33-34, 78-82)

! The Association also filed a request for oral argunment. This request is denied because the positions of the

parties are adequately addressed in the exceptions, response to exceptions and supporting briefs



13. At the tine of the hearing in this natter, approximtely six to eight deputy
sheriffs were assigned to task forces established by the County District Attorney, the
Federal Bureau of Investigation, and the Drug Enforcenment Agency. However, the deputy
sheriffs are always subject to the direction of the Sheriff regarding the duties that
they are to perform (N T. 28-29, 77-78, 111)

14. There are at least 117 police departnments in Al egheny County, including the
Cty of Pittsburgh police, the County police and | ocal police departments. There are no
comunities in the County where the deputy sheriffs provide primary police protection
(N.T. 70-71, 137)

15. The City of Pittsburgh enploys detectives to investigate crimes occurring
within the City. Sone | ocal communities in Al egheny County al so enpl oy detectives. Wen
smal l er conmunities in the County seek outside assistance in investigating crines, they
primarily turn to the County detectives. The County District Attorney al so enpl oys
detectives who investigate crines. (N T. 71-73, 138-139)

16. There are no areas of Allegheny County where the deputy sheriffs regularly
perform patrol duties. (N.T. 87)

17. The vast nmjority of the arrests by deputy sheriffs are nade pursuant to court-
i ssued warrants. From July 2007 to July 2008, nearly ninety percent of their arrests were
based on warrants issued by the court. (N T. 97, 110; Association Exhibit 2).

DI SCUSSI ON

The facts of this case are summari zed as follows. The Board has certified the
Associ ati on under the Public Enploye Relations Act (PERA) as the exclusive representative
of a bargaining unit of deputy sheriffs enployed by the County and the County Sheriff.?2
The County enpl oys over 150 deputy sheriffs, including a chief deputy, two conmanders,
three |lieutenants and ten sergeants. Mist of the deputy sheriffs work on the daylight
shift. The prinmary duties of the deputy sheriffs are directly related to the operation of
the Al egheny County Court of Common Pleas. Those duties include providing security for
the court, serving process for the court, executing arrest warrants for the court and
transporting prisoners for the court.

The primary duty of approximately 70 to 75 deputy sheriffs is to provide courtroom
security for the County’'s common pl eas judges and district magi strates. The primary
responsi bility of approximately 24 to 26 deputy sheriffs is to transport prisoners to
court proceedi ngs. Seven deputy sheriffs are assigned to hospital duty and watch
prisoners taken to the hospital fromthe County jail pursuant to an order of the common
pl eas court. Approximtely 12 deputy sheriffs serve wits or other process issued by the
conmon pl eas court during daylight hours, and two deputy sheriffs serve housing warrants
on the evening shift at the court’s request. Approximately 16 deputy sheriffs work in the
i nvestigation unit of the Sheriff's office and are assigned arrest warrants for fugitives
who are subject to the jurisdiction of the court. Using addresses provided to the court,
the deputy sheriffs attenpt to | ocate these persons and take theminto custody.

The Gty of Pittsburgh enploys detectives to investigate crines occurring within the
Cty. Sone local comunities in Al egheny County al so enpl oy detectives. Wen snaller
comunities in the County seek outside assistance in investigating crinmes, they primarily
turn to the County detectives. The County District Attorney al so enpl oys detectives who
investigate crimes. Nearly all of the investigative work perforned by the deputy sheriffs is
directed at apprehending fugitives who are already subject to the jurisdiction of the courts.

The Sheriff requires the deputy sheriffs to attend training provided by the
Muni ci pal Police Oficers’ Education and Traini ng Conm ssion (MPCETC). Upon conpl etion of
such training, the MPCETC issues certification cards that identify the deputy sheriffs as

2 Because the deputy sheriffs are enployes directly involved with and necessary to the functioning of the

courts, they are entitled to interest arbitrati on under Section 805 of PERA

2



police officers. The deputy sheriffs carry firearns outside the courthouse, are expected
by the Sheriff to exercise their arrest powers, and have nade arrests for crines
conmitted in their presence. However, the vast mpjority of the arrests by deputy sheriffs
are nmade pursuant to court-issued warrants. Indeed, fromJuly 2007 to July 2008, nearly
ninety percent of their arrests were based on warrants issued by the court.

The deputy sheriffs have participated on task forces with the County’ s District
Attorney, the Drug Enforcenment Administration and the Federal Bureau of Investigation,
and have shared intelligence with these | aw enforcenent agencies concerning the crimna
hi story of potential suspects who have previously been the subject of arrest warrants
executed by the deputy sheriffs. Approximately six to eight deputy sheriffs were serving
on task forces at the tinme of the hearing in this matter, but remai ned under the
direction of the Sheriff regarding the duties they are to perform

There are at least 117 police departnents in Al egheny County, including the Cty
of Pittsburgh police, the County police and | ocal police departnents. There are no
conmmunities in the County where the County deputy sheriffs provide primary police
protection. Nor are there any areas of the County where the deputy sheriffs regularly
perform patrol duties. Rather, the deputy sheriffs have only backed up, or substituted
for, municipal police officers.

As di scussed in the Hearing Examiner’s POD, in decidi ng whether enpl oyes are police
of ficers under Act 111, the Board and the courts apply a two-part test that requires that
the particular enpl oyees (1) be legislatively authorized to act as police, and (2) in fact
effectively act as police. Canbria County Deputy Sheriffs Association v. PLRB, 799 A 2d 957
(Pa. Cml th. 2002); Commonwealth v. PLRB (Park Rangers), 558 A 2d 581 (Pa. CmMth. 1989).
The Hearing Exam ner determined that the County's deputy sheriffs are not |egislatively
aut horized to act as police, and do not effectively act as police because their prinmary
duties are directly related to the operation of the A legheny County Court of Common Pl eas.
Theref ore, the Hearing Exami ner concluded that the deputy sheriffs are not police officers
under Act 111. In reaching this result, the Hearing Exam ner relied on Venneri v. County of
Al |l egheny, 316 A 2d 120 (Pa. CmMth. 1974) and Al egheny County Deputy Sheriffs'

Associ ation v. PLRB, 504 A 2d 437 (Pa. Cm th. 1986), appeal denied, No. 121 WD. Allocatur
Docket 1986 (Pa. Septenber 26, 1986), in which the Commonweal th Court |ikew se held that
the County’'s deputy sheriffs are not police officers for purposes of Act 111.

In its exceptions, the Association argues that the Hearing Exam ner erred by
failing to include and/or consider certain undisputed facts that allegedly denpnstrate
that the deputy sheriffs are police officers. The Association contends that the |aw and
facts have changed substantially since i ssuance of Venneri and All egheny County, in that
the deputy sheriffs now prinmarily act as police and are |legislatively authorized to do
so. According to the Association, this legislative authorization is found in a 1995
amendnment to the Crines Code and in the Minicipal Police Oficers Education and Trai ning
Law ( MPOETL) that was enacted in 1996.

W will first address the Association’'s claimthat the deputy sheriffs are now
| egi slatively authorized to act as police. By way of backround, in Venneri, the
Commonweal th Court held that the County’s deputy sheriffs are not |egislatively
aut horized to act as police officers, stating as foll ows:

The Second O ass County Code (SCCC) . . . mmkes nunerous references to the
sheriff and his deputies . . . None of the provisions of SCCC give a genera
description of the sheriff's (or his deputies) duties. It is even nore inportant
to note that none of the references to his official duties found in SCCC pertain
to general police work or crimnal investigation

The appel lants point to Section 1210 of SCCC . . . as support for the contention
that they are police officers. Section 1210 reads in part: “(a) No sheriff,
deputy sheriff, detective or other county police officer whatsoever shal

perform directly or indirectly, any official services or official duties for
any person, association or corporation . . . .” W do not believe that this
section of the statute indicates a legislative intent to define deputy sheriffs
as county police officers. Wien the Legislature has chosen to vest a given group



wi th policenen power and duties, it has done so with a fair degree of
specificity. Section 1501 of SCCC . . . provides for a separate county police
force and clothes said force with general police power and authority. Even nore
damagi ng to appellants’ argunent is the fact that the Legislature has permtted
second cl ass counties to appoint (through the district attorney) county
detectives described by the Legislature as “general police officers” with
general investigatory powers in crimnal cases. Wile our search of the
statutory |law has reveal ed several acts which give the sheriff and his deputies
specific powers, it has turned up nore acts which specifically grant genera
police powers to policenen within a second class county and which do not nake
mention of the sheriff or his deputies. Even a cursory legislative review | eaves
no doubt that the bulk of legislation dealing with the sheriff pertains to
court-related activities. W hasten to add that the foregoing is in no way neant
tolimt, or for that natter even delineate, the awesone powers of the sheriff.
W are fully aware of the sheriff’s function as a “peace officer.” He is

undoubt edly one of the npbst powerful peace officers in the state. Quite

candi dly, however, we are sonewhat dismayed by our research disclosure that the
Legi sl ature has never chosen to enact |egislation delineating the genera

powers, duties and responsibilities of the sheriff. Nonethel ess, we nust
conclude that the appellants are not policenen within the intent of Act 111

316 A .2d at 125-126 (citations and footnotes onitted).

In Al egheny County, supra, the Commonweal th Court again held that the County’s
deputy sheriffs are not legislatively authorized to act as police, stating as follows:

We reject the Association's alternative argunent that the |l egislature has in the

interimgranted general police powers to deputy sheriffs. In particular, it

notes Section 10(a) of the Second O ass County Code (Code), which provides that

a deputy sheriff can be “reduced in rank, suspended, furloughed or discharged
[for] conduct unbecoming a police officer . . .” (Enphasis added.) It is

wel | -settled that “[w] hen vesting a group with police powers and duties, the

Legi sl ature does so with specificity. Conmonwealth v. Pennsyl vani a Labor

Rel ati ons Board, 64 Pa. Commonwealth Ct. 525, 532, 441 A 2d 470, 475 (1982);

aff'd in part, rev'd in part, Commonwealth v. Pennsylvania Labor Rel ations

Board, 502 Pa. 7, 463 A 2d 409 (1983). The deputy sheriffs are not specifically

vested with police powers and Section 10(a) does not provide this authority.

Sections 7 and 14 of the Code nerely reaffirmthe role of the deputy sheriffs as

court-related officers who may be called upon for linted police support.

Mor eover, the deletion of the last sentence in Section 2(b) of House Bill No.

101, which stated that “all reference to the police force shall be deened to

i nclude the force of deputy sheriffs,” clearly indicates that the | egislature

chose to distinguish deputy sheriffs from policenen.

504 A 2d at 439-440.°3

Unli ke the deputy sheriffs in Venneri and Al |l egheny County, the County’s detectives
were found to be Act 111 police officers in Hartshorn v. County of Allegheny, 460 Pa.
560, 333 A 2d 914 (1975) because the Second C ass County Code specifically provided that
“[s]aid detectives shall be general police officers and shall have all powers now
conferred on constables by existing |aws of this Comobnwealth, so far as they relate to
crinme or crimnal procedure . . . .” 16 P.S. § 4440(b). A simlar result was reached
concerning the capitol police in Conmbnwealth v. PLRB, 502 Pa. 7, 463 A 2d 409 (1983)
(Capitol Police) because the Admi nistrative Code, which sets forth the powers and duties
of state agencies, departnments and entities such as the capitol police, specifically
provi des that the capitol police “shall have the power, and their duty shall be
[t]o exercise the sane powers as are now or nay hereafter be exercised under authority of
| aw or ordinance by the police of the cities of Harrisburg, Pittsburgh and Phil adel phi a,
[and] municipalities in Dauphin County wherein State buildings are located . . . .” 71

3 The Court’s opinion in Allegheny County, supra, indicates that House Bill No. 101 was an anendnent to the

Second C ass County Code.




P.S. 8§ 646. Likewi se, in Park Rangers, supra, state park rangers were found to be police
of ficers under Act 111 because the Administrative Code gave themthe authorization “to
have all the powers and prerogatives conferred by | aw upon nmenbers of the police force of
the cities of the first class . . . .”

71 P.S. § 510-6(7)(b).

In arguing that the County’'s deputy sheriffs are now | egislatively authorized to
act as police, the Association relies on Section 103 of the Crines Code, which was
amended in 1995 to state as follows:

"POLI CE OFFI CER." The termshall include the sheriff of a county of the second
cl ass and deputy sheriffs of a county of the second class who have successfully
conpl eted the requirenments under the act of June 18, 1974 (P.L. 359, No. 120),
referred to as the Minicipal Police Education and Training Law.

18 Pa.C.S. § 103.

The Association also relies on the 1996 MPCETL, which addresses nandatory police
of ficer training, and defines “Police Departnment” and “Police Oficer” as follows:

"POLI CE DEPARTMENT. " Any of the follow ng:

(1) A public agency of a political subdivision having general police powers and
charged with nmaking arrests in connection with the enforcenment of the crinina
or traffic laws. This paragraph includes the sheriff's office in a county of the
second cl ass.

"POLI CE OFFI CER." Any of the follow ng:

* *x %

(2) A deputy sheriff of a county of the second class.
53 Pa.C. S. § 2162.

Rel evant to this matter is the decision of the Pennsylvania Suprenme Court in Kopko
v. Mller, 586 Pa. 170, 892 A 2d 766 (2006), which did not involve the County’'s deputy
sheriffs and involved the different issue of whether deputy sheriffs from other counties
were “investigative or |aw enforcenent officers” for purposes of the Wretappi ng Act,
such that they were entitled to training under that act (a question that the Court
answered in the negative). However, we note that the Supreme Court in that case seened to
construe the 1996 MPOETL as authorizing the County's deputy sheriffs to act as police
upon neeting the training requirenents for police officers. Even if Kopko indicates that
the County’s deputy sheriffs* nmeet the first part of the two-part test under Act 111, the
guestion remai ns whet her they effectively act as police because the two-part test
requires that both parts be satisfied. Narcotics Agents Regional Committee, FOP v. PLRB
833 A 2d 314 (Pa. CmM th. 2003), appeal denied, 577 Pa. 729, 847 A.2d 1290 (2004);
Del aware County Lodge No. 27, FOP v. PLRB, 690 A . 2d 754 (Pa. CmMth. 1997), appea
deni ed, 548 Pa. 674, 698 A 2d 597 (1997).

As indicated above in the summary of the facts, the Hearing Exam ner found that the
deputy sheriffs performcertain duties ordinarily associated with police officers.
Nevert hel ess, the Hearing Exam ner found based on the substantial evidence of record that
the deputy sheriffs’ primary duties are directly related to the operation of the
Al'l egheny County Court of Common Pleas (e.g., providing security for the court, serving
process for the court, executing arrest warrants for the court and transporting prisoners

4 Kopko woul d not support an argunment that deputy sheriffs enployed by counties other than Al egheny County are

legislatively authorized to act as police because the Supreme Court indicated that such deputy sheriffs do not
have general police powers.



for the court). Thus, contrary to the Association's exceptions, the Hearing Exam ner did
i ncl ude and consider the deputy sheriffs’ performance of duties ordinarily associated
with police officers, but found that the performance of such duties did not warrant a
different result than the Conmonweal th Court’s binding precedent in Venneri and All egheny
County. Qur review of the record confirnms the Hearing Exam ner’'s finding that the deputy
sheriffs continue to primarily performcourt-related duties, as further denonstrated by
the additional findings of fact set forth above.

In both Venneri and All egheny County, the Comobnweal th Court recognized that the

County’s deputy sheriffs perform sone police-type duties, but neverthel ess concl uded that
they are not police officers for purposes of Act 111. In Venneri, the court stated:

316 A

The record discloses that prior to the present sheriff’'s tenure of office, the
operation of the sheriff’s office was alnost entirely related to court
activities. The present sheriff has changed the scope of direction and operation
of his office so as to include broader police work. There are 102 deputy
sheriffs in Al egheny County. The office is reginented in the traditiona
mlitary-police nmethod of command. The deputy sheriffs wear uniforms, carry
sidearns, and are required to attend police training courses. Under the present
sheriff's direction, the deputy sheriffs are even involved in plain-clothes

i nvestigatory work whereby they have nmade hundreds of arrests for burglary,

bl ackmai |, extortion, ganmbling, and narcotics crimnal violations. By private
contract, the deputy sheriffs provide protection for the operators and riders of
the County’s public authority transportati on system There can be no doubt that
all of this evidence points to present activities by deputy sheriffs which are
within the real mof authority and power of policenen.

Nonet hel ess, the record al so discloses that the deputy sheriffs’ primary duties
are directly related to the operation of the courts in Al egheny County. Deputy
sheriffs are daily assigned duties in all of the divisions of the Common Pl eas
Court. Many of their duties nay be considered dangerous. They escort prisoners,
keep order, protect judges, serve notice on litigants, provide security in the
courthouse, carry out orders and warrants issued by judges, enforce injunctions
and perform “other duties as may be assigned by the court.”

* *x %

In carefully reading Act 111 and [PERA], the question which the | ower court had
to answer was whet her deputy sheriffs, taking all of the facts into

consi deration, are “directly involved with and necessary to the courts of this
Conmonweal th,” or nore specifically the courts of Allegheny County as the facts
pertain to this case. W conclude that there was sufficient substantial evidence
to permit the court below to determne that the deputy sheriffs of Allegheny
County are so directly involved with and necessary to the courts of Allegheny
County, that they are not policemen within the intent of Act 111, but would
appear to be “court-related” personnel within the intent of [PERA]. Although the
duties described in portions of the record could be characterized as being the
same as police duties, in reality those duties are incidental to the primary
responsibilities of the sheriff. Cearly, the sheriff's primary responsibility
is to the courts .

2d at 124-127 (enphasis in original).

Simlarly, in Allegheny County, the court stated as follows in reaffirmng its

conclusion in Venneri that the County deputy sheriffs are not police officers under Act 111

We nust determ ne whet her any changes have occurred since our decision in

[ Venneri] which would alter our conclusion there that the deputy sheriffs are
not policenen for purposes of Act 111. In [Venneri] we held that, although the
deputy sheriffs’ duties enconpassed nmany activities normally perforned by
police, their primary duties were directly related to the operation of the

Al | egheny County courts. 1d.



The sheriff’'s office has continued to performthe sane police-type functions.
These include plainclothes investigatory work; patrol of the County’s public
transit system replacing absent police officers to augnment the police force;
and providing security for V.1.P."s in Alegheny County. However, the record

al so indicates that the deputy sheriffs have maintained their traditional status
as an armof the Al egheny County judicial system inplenenting various court-
rel ated processes. [

Since [Venneri] the only other duties have involved the institution of public

saf ety prograns, undercover work with a drug task force connected with the Federa
Drug Enforcenent Administration for approximately four years and undercover work
with a related homcide investigation unit. W hold that these new responsibilities
are not sufficient in either quality or quantity to justify a conclusion that the
deputy sheriffs’ status rises to the level of police under Act 111

504 A . 2d at 438-439 (enphasis in original; footnotes onitted).

In this case, the Hearing Exam ner |ikew se found that “the record shows that the
primary duties of the deputy sheriffs continue to be directly related to the operation of
the courts in the County.” (PDO at 5). In challenging the Hearing Exam ner’'s factua
determ nation, the Association relies on the deputy sheriffs’ performance of duties that
were found to be insufficient to demonstrate that they were Act 111 police officers in
Venneri and All egheny County. Indeed, there is no indication in the record that the
deputy sheriffs performany additional police-type duties beyond those considered in
Venneri and Al egheny County. Mreover, as in those cases, the record indicates that the
deputy sheriffs continue to be prinmarily assigned to court-related duties such as serving
process, providing courtroomsecurity, transporting prisoners and executing arrest
warrants. Thus, as in Venneri and All egheny County, the Association has failed to prove
that the County’s deputy sheriffs effectively act as police. Because the Association did
not satisfy the second prong of the two-part test for police officers under Act 111, the
Hearing Examiner properly dismssed its petition for representation.

After a thorough review of the exceptions and all matters of record, the Board
shal | dismiss the Association’s exceptions and affirmthe Proposed Order of Dismssal

CORDER

In view of the foregoing and in order to effectuate the policies of Act 111 of 1968
and the Pennsyl vani a Labor Rel ations Act, the Board

HEREBY ORDERS AND DI RECTS

that the exceptions filed by the Association are hereby disnissed, and the Septenber 17,
2008 Proposed Order of Dismissal be and hereby is made absolute and final.

SEALED, DATED and MAI LED at Harrisburg, Pennsylvania pursuant to Conference Call
Meeting of the Pennsylvania Labor Rel ations Board, L. Dennis Martire, Chairman, Anne
E. Covey, Menber, and Janmes M Darby, Menber, this twenty-first day of April, 2009
The Board hereby authorizes the Secretary of the Board, pursuant to 34 Pa. Code
95.81(a), to issue and serve upon the parties hereto the within O der.

5 |'n descri bi ng the court-related duties of the deputy sheriffs, the court stated that they “continue to serve

summons, wits and court orders, maintain peace in the courtroom transfer prisoners, notify jurors and enforce
bench warrants.” 504 A 2d at 439 n. 6.
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