Pennsylvania Workers’
Compensation Act

- Updates-

The attached materials have been revised since the publication of the
Pennsylvania Workers’ Compensation Act. Please use this attachment
when referencing the following:

Chapter 111. Special Rules of Administrative Practice and Procedure
Before the Workers’ Compensation Appeal Board

Chapter 125. Workers’ Compensation Self-Insurance

Chapter 131. Special Rules of Administrative Practice and Procedure
Before Workers’ Compensation Judges

-

pennsylvania

DEPARTMENT OF LABOR & INDUSTRY

BUREAU OF WORKERS' COMPENSATION




Updated October 2009

RULESAND REGULATIONS

TITLE 34. LABORAND INDUSTRY
PART VII. WORKERS’ COMPENSATION APPEAL BOARD

CHAPTER 111. SPECIAL RULES OFADMINISTRATIVE PRACTICE AND PROCEDURE

§ 111.1.

§ 111.2.

§ 111.3.

BEFORE THE WORKERS’ COMPENSATION APPEAL BOARD

SUBCHAPTER A. GENERAL PROVISIONS

Scope

(a)
(b)

This chapter applies to proceedings before the Board under the act and the Disease Law.

Subsection (a) supersedes 1 Pa. Code § 31.1 (relating to scope of part).

Applicability of General Rules of Administrative Practice and Procedure

(@  This chapter is intended to supersede 1 Pa. Code Part Il (relating to General Rules of Administrative
Practice and Procedure). The General Rules of Administrative Practice and Procedure are not applicable
to activities of and proceedings before the Board.

(b)  Subsection (a) supersedes 1 Pa. Code 8 31.4 (relating to information and special instructions).

Definitions

(a) Thefollowing words and terms, when used in this chapter, have the following meanings, unless the

context clearly indicates otherwise:

Act — The Pennsylvania Workers” Compensation Act (77 P. S. 88 1 — 1041.4 and 2501 — 2708).
Appeal — A proceeding to review a ruling or decision by a judge.

Board — The Workers” Compensation Appeal Board.

Bureau — The Bureau of Workers’ Compensation of the Department.

Disease Law — The Pennsylvania Occupational Disease Act (77 P. S. 8§ 1201 — 1603).

Filing — Delivery by mail, in person or electronically. If filing by mail, it is deemed complete upon
deposit in the United States mail, as evidenced by a United States Postal Service postmark,
properly addressed, with postage or charges prepaid. If filing by hand delivery or electronically,
the filing date is the Board’s date of receipt.

Judge — Aworkers’ compensation judge assigned by the Office of Adjudication as provided in section
401 of the act (77 P. S. 8 701) or assigned by the Office of Adjudication to determine a petition filed
under the Disease Law.

Office of Adjudication — The Office of the Department created under section 1401(a) of the act
(77 P.S. § 2501 (a)).

Party — A petitioner or respondent. An act required or authorized by this chapter, to be done by or
to a party, may be done by or to that party’s counsel of record.

Petitioner — Anyone seeking to review a ruling or decision by a judge or the moving party in a
petition filed under Subchapter D (relating to other petitions).
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§ 111.11.

§ 111.12.

(b)

Respondent — Anyone in whose favor the matter was decided by the judge or other than the
moving party in any petition filed under Subchapter D.

Service — Delivery in person, by mail or electronics. If service is by mail, it is deemed complete
upon deposit in the United States mail, as evidenced by a United States Postal Service postmark,
properly addressed, with postage or charges prepaid.

Supersedeas — A temporary stay affecting a workers’ compensation case.

Subsection (a) supersedes 1 Pa. Code 88 31.3, 31.11 and 33.34 (relating to definitions; timely
filing required; and date of service).

SUBCHAPTER B. APPEALS

Content and form

(a)

(b)
(c)

(d)

An appeal or cross appeal shall be filed with the Board on a form provided by the Board. All
references to forms mean paper forms or an electronic format prescribed by the Board and
published in the Pennsylvania Bulletin or the Department’s web site located at
www.dli.state.pa.us. All forms must contain the following information:

(1) The name and address of the claimant, name and address of the defendant, date of the
injury, type of petition, Bureau claim number, insurance carrier and circulation date of the
decision at issue.

(2) Astatement of the particular grounds upon which the appeal is based, including reference to
the specific findings of fact which are challenged and the errors of the law which are
alleged. General allegations which do not specifically bring to the attention of the Board the
issues decided are insufficient

(3) A statement of the relief which is requested.

(4) Astatement whether the petitioner seeks an opportunity to file a brief or present oral argument
or whether the case should be heard on the record without brief or oral argument.

(5) Identification of the judge whose decision is in question, including as an attachment, a copy
of that judge’s decision.

(6)  Aproof of service as specified in § 111.12(d) (relating to filing, service and proof of service).
An appeal or a cross appeal shall be served on all parties and the judge.

A request for supersedeas, if desired, shall be indicated on the appeal and shall conform to § 111.21
(relating to content and form).

Subsections (a) — (c) supersede 1 Pa. Code §§ 31.5, 33.1 — 33.4, 33.11, 33.12, 35.17 and 35.20.

Filing, service and proof of service

(a)

()

When filing by mail or in person, an original and two copies of each appeal or cross appeal shall be
filed. Only the original appeal shall have attached a copy of the judge’s decision which is in
question as required by 8 111.11(a)(5) (relating to content and form).

When filing electronically, the Board will obtain a copy of the judge’s decision from the Office of
Adjudication.



Updated October 2009

RULESAND REGULATIONS

§ 111.13.

§ 111.14.

§ 111.15.

(c)
(d)
()

(f)

The petitioner shall serve a copy of any appeal upon all parties and the judge.
The respondent shall serve a copy of any cross appeal upon all parties and the judge.

The petitioner or respondent shall, concurrently with the filing of an appeal or a cross appeal, on a form
prescribed by the Board or in substantial compliance therewith, file a proof of service with the
Board containing:

(1) A statement of the date of service.
(2) The names of parties and judge served.

(3) The mailing address, the applicable zip code and the manner of service on the parties and
judge served.

Subsections (a) — (e) supersede 1 Pa. Code 88 31.26, 33.15, 33.32, 33.33 and 33.35 — 33.37.

Processing of appeals and cross appeals

(a)

(b)

(c)

Upon receipt of an appeal or a cross appeal, the Board will acknowledge receipt to all parties. The
date of acknowledgment will be 3 days subsequent to the date the acknowledgment is mailed.

The Board will, in addition to acknowledging receipt of the appeal or the cross appeal, establish
the briefing schedule and indicate that the appeal and the cross appeal will be scheduled for oral
argument unless all parties agree to submission of the case on only briefs or record.

Subsections (a) and (b) supersede 1 Pa. Code 8§ 33.31 (relating to service by the agency).

Motions to quash

(a)

(b)
(c)

(d)

()
()

A party may submit a motion to quash an appeal or a cross appeal within 20 days of service of the
appeal or the cross appeal.

A motion to quash shall be served on all parties.

A motion to quash shall be accompanied by a proof of service conforming to § 111.12(d) (relating
to filing, service and proof of service), insofar as applicable.

The Board shall dispose of a motion to quash in conformity with the procedures set forth in § 111.35
(relating to dispositions of petitions).

An original and two copies of a motion to quash shall be filed.

Subsections (a) — () supersede 1 Pa. Code §8 31.26, 33.15, 33.32, 33.33, 33.35 — 33.37, 35.54
and 35.55 and also supersede Chapter 35, Subchapter D.

No other pleadings allowed

(a)

(b)

Other than a motion to quash as set forth in § 111.14 (relating to motions to quash) and a cross-
appeal, as set forth in 8 111.11 (relating to content and form), no answer or other pleading may be
filed or considered in conjunction with an appeal or a cross appeal.

Subsection (a) supersedes 1 Pa. Code 88§ 31.24, 31.25, 33.41, 33.42, 33.61, 35.1, 35.2, 35.5 —
35.7,35.9—35.11, 35.14, 35.18, 35.19, 35.23, 35.24, 35.27 — 35.30, 35.35 — 35.41, 35.48 —
35.51, 35.54, 35.55, 35.211, 35.213, 35.231, 35.241 and 35.251.
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8 111.16. Briefs: content and form and time for filing

§ 111.17.

(a)

(b)

(c)

(d)

()

(f)
9)
(h)

A brief on behalf of a petitioner shall be filed with the Board at or before the date of oral argument. If
oral argument is waived, petitioner shall file a brief within 30 days of the date of the Board’s
acknowledgment of receipt of the appeal as set forth in § 111.13 (relating to processing of appeals
and cross appeals).

A brief on behalf of a respondent shall be filed with the Board 30 days after oral argument.
Otherwise, the respondent shall file a brief with the Board within 60 days of the date of the
Board’s acknowledgment of receipt of the appeal as set forth in § 111.13.

Upon written request of a party directed to the Secretary of the Board or upon oral request at the
time of oral argument, and with notice to all parties, the Board may extend or shorten the time for
filing of the party’s brief only for good cause shown. A party shall present a request to extend or
shorten the time at or before the date set for filing that party’s brief.

Briefs not filed with the Board in accordance with the schedule in this section or as modified by
the Board under subsection (c), will not be considered and will result in disposition of the appeal
without further notice or consideration of the brief of the party failing to comply with these deadlines
or schedule.

Briefs, except as otherwise allowed, shall consist of the following items, separately and distinctly set
forth:

(1)  Ashort statement of the questions involved.

(2) Astatement of the facts by the petitioner, or counterstatement of the facts by the respondent.
(3) The argument.

(4) Ashort conclusion setting forth the precise relief sought.

(5) Aproofof service as specified in § 111.12(d) (relating to filing, service and proof of service)
insofar as applicable.

An original and two copies of briefs shall be filed.
Briefs shall be served on all parties.

Subsections (a) — (g) supersede 1 Pa. Code 88 31.15, 33.37, 35.212 and 35.221 and also supersede
Chapter 35, Subchapter F.

Oral argument

(a)

(b)

(c)

The Board will schedule oral argument in every appeal or cross appeal unless all parties to the
appeal or the cross appeal, upon receiving the acknowledgment of appeal or cross appeal, indicate
that no oral argument is requested, or that it is waived.

The Board will hear oral argument on appeals and cross appeals according to a schedule prepared in
advance for each calendar year. Oral argument will be conducted in Harrisburg, Philadelphia and
Pittsburgh and in other locations throughout this Commonwealth, as the Board may schedule, or, as is
appropriate in the Board’s judgment.

Oral argument will be scheduled at the earliest possible date pursuant to the schedule as established
by the Secretary of the Board.
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(d)

()

()
(@)
(h)

Parties shall be advised as far in advance as possible of the date of oral argument by the
acknowledgment of appeal or cross appeal as specified in § 111.13 (b) (relating to processing of
appeals and cross appeals).

Oral argument shall consist of a presentation, including rebuttal, if necessary, by the petitioner and
respondent.

A petitioner or respondent represented by counsel need not be present at oral argument.
Oral argument may be conducted before one or more members of the Board.

Subsections (a) — (g) supersede 1 Pa. Code §8 33.51, 35.204, 35.214 and 35.221.

§ 111.18. Decisions of the Board

(a)

()

(c)

(d)

The decision of the Board on an appeal and a cross appeal shall be issued as promptly as possible
following oral argument or the receipt of briefs, whichever occurs later.

Decisions of the Board on an appeal shall be issued under section 441 of The Administrative Code
of 1929 (71 P. S. § 151).

Decisions of the Board will be served on all parties and the judge from whose decision the appeal was
taken.

Subsections (a) — (c) supersede 1 Pa. Code 8§ 31.13, 31.14, 35.201 — 35.207 and 35.226.

SUBCHAPTER C. SUPERSEDEAS ON APPEAL TO THE BOARD AND COURTS

§ 111.21. Content and form

(a)

A request for supersedeas shall be filed as a separate petition from the appeal and be accompanied
by the following:

(1) A copy of the decision of the judge or order and opinion of the Board from which the
supersedeas is requested.

(2) A short statement setting forth reasons and bases for the request for supersedeas.
(3) Aspecific statement as to the issues of law, if any, involved in the underlying appeal.
(4) Information on the current employment status of the claimant, if known.

(5) The court, if any, to which an appeal from the Board decision has been taken.

(6) Other relevant information for the Board’s consideration in determining whether the
supersedeas request meets the following standards:

(i)  The petitioner makes a strong showing that it is likely to prevail on the merits.

(i)  The petitioner shows that, without the requested relief, it will suffer irreparable injury.
(i)  Theissuance of a stay will not substantially harm other interested parties in the proceeding.
(iv) The issuance of a stay will not adversely affect the public interest.

(7)  Aproof of service as specified in § 111.12(d) (relating to filing, service and proof of service),
insofar as applicable.
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(b)
(c)

Requests for supersedeas shall be served on all parties.

Subsections (a) and (b) supersede 1 Pa. Code 88 35.1, 35.2, 35.17, 35.190 and 35.225.

§ 111.22. Filing

(a)

(b)

(c)

(d)

()

A request for supersedeas from the judge’s decision shall be filed with the Board within the time
specified in section 423(a) of the act (77 P. S. 8 853).

A request for supersedeas from a Board order shall be filed under the applicable Pennsylvania
Rules of Appellate Procedure.

An original and two copies of the request for supersedeas shall be filed. Only the original request
for supersedeas shall have attached a copy of the judge’s decision or Board order from which the
supersedeas is requested.

A request for supersedeas shall be served on all the parties and be accompanied by a proof of
service as specified in § 111.12(d) (relating to filing, service and proof of service).

Subsections (a) — (d) supersede 1 Pa. Code 8 33.15 (relating to number of copies).

§ 111.23. Answers

(a)

()
(c)
(d)

()

An answer to a request for supersedeas may be filed with the Board within 10 days of service of
the request for supersedeas.

An original and two copies of an answer shall be filed.
An answer filed under this subsection shall be served on all parties.

An answer filed under this subsection shall be accompanied by a proof of service as specified in
8§ 111.12(d) (relating to filing, service and proof of service), insofar as applicable.

Subsections (a) — (d) supersede 1 Pa. Code 88 33.15 and 35.35 (relating to number of copies;
and answers to complaints and petitions).

§ 111.24. Disposition of request for supersedeas

(a)
(b)

(c)

The Board may grant the request for supersedeas in whole or in part.

The Board will rule on requests for supersedeas within 20 days of the date when the answer is
due, or the request shall be deemed denied.

Subsections (a) and (b) supersede 1 Pa. Code 88 35.190 and 35.225 (relating to appeals to agency
head from rulings of presiding officers; and interlocutory orders).

§ 111.25. — 111.30 [Reserved]

SUBCHAPTER D. OTHER PETITIONS

§ 111.31. Applicability

This subchapter applies to the following petitions or requests:

(1)

A petition under section 306 of the act (77 P. S. § 513).
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§ 111.32.

§ 111.33

(2) A petition for appointment of guardian under section 307 of the act (77 P. S. § 542).

(3) A npetition alleging a meretricious relationship under section 307 of the act (77 P. S. § 562).
(4) A petition for commutation under section 316 of the act (77 P. S. § 604).

(5) A petition under section 317 of the act (77 P. S. § 603).

(6) A petition for rehearing under section 426 of the act (77 P. S. § 871).

(7) A petition for attorney’s fees under section 442 or 501 of the act (77 P. S. 88 998 or 1021).
Form/content

(a) Petitions and requests shall contain and be accompanied by the following:

(b)
(c)
(d)

(1) A short statement setting forth the reasons and basis for the petition or request.
(2) The facts upon which the petition or request is based.
(3) Aspecific statement as to the issues of law, if any, involved in the petition or request.

(4) An explanation as to the status of the case, including the status of a pending appeal or
petition before a judge, the Board or a court.

(5) The employment status of the claimant

(6) Aproof of service as specified in § 111.12(d) (relating to filing, service and proof of service),
insofar as applicable.

Petitions and requests shall be served on all parties and on the judge if the case is pending before a judge.
An original and two copies of petitions and requests shall be filed.

Subsections (a) — (c) supersede 1 Pa. Code 88 31.5, 33.1—33.4, 33.11, 33.12, 33.15, 33.21 — 33.23,
35.1,35.2and 35.17.

Specific petitions/requirements

(a)

()

A petition for commutation under section 316 of the act (77 P. S. 8 604), in addition to the information
required by § 111.32(a) (relating to form/content), shall have attached to it:

(1) Thedecision or document evidencing the employer/insurer’s or self-insurer’s responsibility
to make current workers’ compensation payments.

(2) The affidavit of the claimant, stipulation or other agreement signed by the parties which, if
approved, will form the basis of the proposed commutation.

(3) Anoriginal and one copy of an order to be made by the Board if the commutation is approved.

A petition under section 317 of the act (77 P. S. § 603), in addition to the information required by
§ 111.32(a), shall have attached to it:

(1) The document or agreement evidencing the annuity or trust.

(2) The stipulation or agreement, if any, entered into by the party which, if approved, would
form the basis of the approval of the annuity or trust.
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§ 111.34.

§ 111.35.

§ 111.41.
§ 111.42.
§ 111.43.
§ 111.44.

(c)

(3) Anoriginal and one copy of an order to be made by the Board if the annuity or trust is approved.

Subsections (a) and (b) supersede 1 Pa. Code §8 33.15, 35.17 and 35.155 (relating to number of
copies; petitions generally; and presentation and effect of stipulations).

Answers to petitions

(a)

(b)
(c)
(d)

(e)

An answer to a petition or request may be filed with the Board within 20 days of service of the
petition or request.

An original and two copies of an answer shall be filed.
An answer filed shall be served on all parties.

An answer filed shall be accompanied by a proof of service as specified in § 111.12(d) (relating to
filing, service and proof of service), insofar as applicable.

Subsections (a) — (d) supersede 1 Pa. Code 88 33.15 and 35.35 (relating to number of copies;
and answers to complaints and petitions).

Dispositions of petitions

(a)

()

(c)

(d)

(e)

The Board will allow and consider briefs which are submitted simultaneously with the petition or
request or answer thereto. A brief which is not submitted simultaneously with the petition, request
or answer thereto, will not be considered by the Board and the petition or request may be determined
on the petition or request and answer thereto without further argument or brief.

A brief submitted with a petition, request or answer thereto shall conform to the requirements of
8 111.16(e) — (g) (relating to briefs: content and form and time for filing).

Oral argument on a petition may be scheduled at the discretion of the Board. Parties will be
notified of the scheduling of oral argument as far in advance of the argument date as possible. The
scheduling and conduct of oral argument will conform to the requirements of 8 111.17 (relating to
oral argument).

The Board may;, if appropriate, or will, if required by law, refer a petition or request to a judge for
conducting hearings, preparing findings or proposed orders. Thereafter, the petition or request
shall, if appropriate or required, be returned to the Board.

Subsections (a) — (d) supersede 1 Pa. Code Chapter 35, Subchapters B, C, E and 1.

[Reserved]

[Reserved]

[Reserved]

[Reserved]
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§ 125.1.

§ 125.2.

TITLE 34. LABOR AND INDUSTRY
PART VIII.BUREAU OF WORKERS’ COMPENSATION
CHAPTER 125. WORKERS’ COMPENSATION SELF-INSURANCE
SUBCHAPTER A. INDIVIDUAL SELF-INSURANCE
Purpose

This subchapter is promulgated under section 435 of the act (77 P. S. 8 991) to provide regulatory
guidelines for uniform and orderly administration of self-insurance for individual employers. This
subchapter ensures full payment of compensation when due to employees of self-insured employers and
to their dependents under the act and the Occupational Disease Act.

Definitions

The following words and terms, when used in this subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Act — The Workers” Compensation Act (77 P. S. 88 1 — 1041.4, 2501 — 2506 and 2701 — 2708).
Active self-insurer — A self-insurer that is not a runoff self-insurer.

Actuary — A member in good standing of the Casualty Actuarial Society or a member in good standing
of the American Academy of Actuaries.

Adequate accident and illness prevention program — A determination by the Bureau under Chapter 129
(relating to workers’ compensation health and safety) that a self-insured employer’s accident and illness

prevention services fulfill the program and service requirements as stated in that chapter.
Affiliates — Employers which are closely related through common ownership or control.

Aggregate excess insurance — Insurance under which the insurer pays on behalf of or reimburses a
self-insurer for its payment of benefits on claims incurred during a policy period in excess of the retention
amount to the insurer’s liability limit.

Applicant — An employer requesting permission to initiate or to renew self-insurance, an employer
requesting permission for it and its affiliates or subsidiaries to initiate or to renew self-insurance, or a
parent company requesting permission for its subsidiaries to initiate or to renew self-insurance.

Authorized retention amount — A retention amount that is equal to or is less than a self-insurer’s
maximum quick assets exposure amount or the current standard retention amount, whichever is less, or

the special retention amount approved by the Bureau.
Bureau — The Bureau of Workers’ Compensation of the Department.

Cash flow protection amount — The maximum amount of benefits a self-insurer pays over a 2-year
period on an occurrence without reimbursement from an insurer under a specific excess insurance
policy with a per year per occurrence cash protection plan.
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Catastrophic loss estimation—The greater of the following:

(i)  The largest number of employees anticipated to work at one time during a work day at
the largest location in this Commonwealth in terms of the applicant’s employment, or the
employment of any of its affiliates or subsidiaries under a consolidated permit under
8125.4 (relating to application for affiliates and subsidiaries), multiplied by the current
Statewide average weekly wage multiplied by 500.

(iiy  The current Statewide average weekly wage multiplied by 5,000.

Claims service company — An individual, corporation, partnership or association engaged in the business
of servicing a self-insurer’s claims, including the adjusting and handling of claims, the payment of benefits
and the provision of required reports.

Commonwealth — The term includes the following:
(i)  The government of the Commonwealth, including the following:
(A) The courts and other officers or agencies of the unified judicial system.
(B) The General Assembly, and its officers and agencies.

(C) The Governor, and the departments, boards, commissions, authorities and officers
and agencies of the Commonwealth.

@iy  Anemployer, politic and corporate, exercising an essential government function under the
laws of the Commonwealth that is not a political subdivision.

Dedicated asset account — An account or fund, such as a bank, checking or trust account or an internal
services fund, holding cash or investments solely to finance or hold reserves for the payment of a public

employer’s workers’ compensation liability and related expenses.
Department — The Department of Labor and Industry of the Commonwealth.

Employer — An employer as defined in section 103 of the act (77 P. S. 8 21) or under section 103 of the
Occupational Disease Act (77 P. S. § 1203), or both.

Excess indemnity insurance — Aggregate excess insurance or specific excess insurance that meets
the requirements in 8125.11(b)(1) (relating to excess insurance).

Excess insurance—Excess indemnity insurance or workers’ compensation excess insurance.

Financial ability to self-insure — Possession of adequate financial capacity and adequate financial health,
as specified in 8§125.6(a) (relating to decision on application).

Guarantor — The affiliate or parent company that has guaranteed a self-insurer’s liability by executing
an agreement under §125.4(b) (relating to application for affiliates and subsidiaries) that is on file with

the Bureau.

Investment grade long-term credit or debt rating — A long-term credit or debt rating identified as
investment grade by the NRSRO that issued it.

Liability limit — The maximum amount of benefits for which an insurer indemnifies a self-insurer under
an excess insurance policy.
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Long-term credit or debt rating — A measurement by an NRSRO of an applicant’s willingness and
intrinsic capacity to meet its long-term financial commitments as the commitments become due, exclusive
of the effects of any guaranties, insurance or other forms of credit enhancements or legal priorities on

any of the applicant’s financial obligations.
Loss development —The tendency of the cost of a group of claims to increase as they mature.

Maximum quick assets exposure amount — Five percent of an applicant’s average year-end quick
assets amount for its last 2 completed fiscal years.

Minimum funding amount — The lower of the following:

(i)  The current Statewide average weekly wage multiplied by 500.

(i)  Theretention amount of the applicant’s current or any proposed excess insurance, if applicable.
Minimum security amount — The lower of the following:

(i)  The current Statewide average weekly wage multiplied by 1,000.

(iiy  Theretention amount of the applicant’s current or any proposed excess insurance, if applicable.

NRSRO — A designated Nationally-recognized statistical rating organization of the United States
Securities and Exchange Commission or its successor.

Occupational Disease Act — The Pennsylvania Occupational Disease Act (77 P.S. 8§1201 — 1603).

Parent company — An entity which directly or indirectly owns a majority of the voting stock of an
employer or controls a majority of the employer’s board of directors appointments if the employer has
no voting stock.

Permit — The document issued by the Bureau to an employer which authorizes the employer to operate
as a self-insurer.

Political subdivision — A county, city, borough, incorporated town, township, school district, vocational
school district and county institution district, municipal authority, or other entity created by a political
subdivision under law.

Private employer — An employer who is not a public employer as defined in this section.
Public employer — The Commonwealth or a political subdivision.

Quick assets — The sum of an applicant’s cash, cash equivalents, current receivables and marketable
securities or, if the applicant is a public employer who uses fund accounting, the total of the applicant’s
general fund assets.

Retention amount —

(i)  The maximum amount of benefits a self-insurer pays without reimbursement from the insurer
under an aggregate excess insurance policy or under a specific excess insurance policy
which does not include an annual cash flow protection plan.

(i)  The term also includes the lower of the maximum amount of benefits a self-insurer pays on
each occurrence without reimbursement from the insurer or the cash flow protection amount

under a specific excess insurance policy which includes an annual cash flow protection plan.
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Runoff self-insurer — An employer that had been a self-insurer but no longer maintains a current
permit.

Security — Surety bonds, letters of credit or cash or negotiable government securities held in trust to be
used for the payment of a self-insurer’s workers’ compensation liability upon order of the Bureau if the
self-insurer fails to pay its liability due to its financial inability or due to the self-insurer filing for bankruptcy
or being declared bankrupt or insolvent.

Self-insurance — The privilege granted to an employer which has been exempted by the Bureau from insuring
its liability under section 305(a) of the act (77 P.S. 8 501(a)) and section 305 of the Occupational Disease Act
(77 P.S. § 1405).

Self-insurance loss portfolio transfer policy — A policy of insurance accepted by the Bureau as meeting
the requirements of § 125.21 (relating to self-insurance loss portfolio transfer policy) under which a self-
insurer transfers liability incurred as a self-insurer to a workers’ compensation insurer.

Self-insurer —

()  Anemployer which has been granted the privilege to self-insure its liability and to maintain
direct responsibility for the payment of this liability under the act and the Occupational
Disease Act.

(i)  The term includes a parent company or affiliate which has assumed a subsidiary’s or an
affiliate’s liability upon the termination of the parent-subsidiary or affiliate relationship.

Special retention amount —

(i)  Aretention amount that exceeds the applicant’s maximum quick assets exposure amount or
the standard retention amount requested by the applicant and approved by the Bureau
based on a determination that the applicant has sufficient quick assets to easily liquidate all
losses at the requested greater retention amount.

(iiy  Additionally, an applicant whose self-insurance status began before September 11, 2010,
may use a special retention amount that is equal to the retention amount of the applicant’s

excess insurance in effect on September 11, 2010.

Specific excess insurance — Insurance under which the insurer pays on behalf of or reimburses a self-
insurer for its payment of benefits on each occurrence in excess of the retention amount to the insurer’s
liability limit.

Standard retention amount —

(i)  The current Statewide average weekly wage multiplied by 500.
(i)  Rounded upward to the nearest hundred thousand.

Statewide average weekly wage — The amount calculated and reported by the Bureau under section
105.1 of the act (77 P. S. § 25.1).

Subsidiary — An employer whose voting stock or board of directors appointments are directly or indirectly
controlled by a parent company.

Workers’ compensation excess insurance — Aggregate excess insurance or specific excess insurance
that meets the requirements in §125.11(b)(2) (relating to excess insurance).
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Workers’ compensation excess insurance recoveries — Payments made to a self-insurer under a policy
of workers’ compensation excess insurance or payments receivable under a policy of workers’
compensation excess insurance that the insurer has agreed in writing that it is liable to pay.

Workers’ compensation insurer — An insurance company authorized to transact the class of insurance
listed in section 202(c)(14) of The Insurance Company Law of 1921 (40 P.S. §382(c)(14)).

Application

(a)

(b)

(c)

An applicant shall file an application on a form prescribed by and available upon request from the
Bureau. All questions on the application shall be answered completely and accurately with the
most recent information available. A rider may be attached if more space is necessary. The
application shall be signed by the applicant, or if a corporation, an officer of the corporation. The
application, including any attached riders and applicable forms, shall be verified as set forth on the
application, subject to the penalties of 18 Pa.C.S. 84904 (relating to unsworn falsification to

authorities).

Initial applications shall be filed with the Bureau no later than 3 months prior to the requested
effective date of self-insurance. Renewal applications shall be filed with the Bureau no later than
3 months prior to the expiration of the current permit.

With the application, the applicant shall include:

(1) The nonrefundable statutory fee in the amount of $500 for initial applicants or $100 for
renewal applicants required under section 305(a) of the act (77 P. S. § 501(a)), payable to
the “Commonwealth of Pennsylvania.” A statutory fee is required in the amount of $500 for
each affiliate or subsidiary being initially added or in the amount of $100 for each affiliate or
subsidiary renewing under a consolidated application under 8 125.4 (relating to application
for affiliates and subsidiaries).

(2) Its Security and Exchange Commission (SEC) Form 10-K, or equivalent form filed by a
foreign corporation with the SEC or the governing body of an internationally recognized
public securities exchange for an application being processed under the conditions of
8125.4(e) (relating to application for affiliates and subsidiaries), for the last complete fiscal
year, if applicable. The filing of these forms does not serve as a substitute for the full

completion of the application form.

(3) Its latest audited financial statement issued by a licensed certified public accountant or
accounting firm. For a private employer, the audited financial statements must cover the last
complete fiscal-year period immediately prior to the date of application. The audited financial
statements must meet the following criteria:

(i)  They must be presented in conformance with applicable generally accepted accounting
principles as promulgated by the Financial Accounting Standards Board or the
Government Accounting Standards Board or with international financial reporting
standards promulgated by the International Accounting Standards Board. The text of
the financial statements and their accompanying notes must be in the English language.
If the currency used in the financial statements is not in United States dollars, the
applicant shall cooperate and assist the Bureau in converting the currency to United
States dollars.
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®)

(6)

()

(®)

)

(i)  They must be audited in accordance with generally accepted auditing standards in the
United States or in accordance with the standards of the Public Company Accounting
Oversight Board (United States) or the International Standards on Auditing. An
unqualified or qualified opinion shall be stated on the most recent audited financial
statements.

(i)  If the most current audited period precedes the application date by more than 6
months, the applicant’s latest SEC Form 10-Q, or similar form filed by a foreign
corporation with the SEC or the governing body of an internationally recognized public
securities exchange for an application being processed under the conditions of §125.4(g),
or unaudited interim financial statements must be submitted.

Audited financial statements covering the applicant’s second and third most recent complete
fiscal-year periods prior to the date of the application, if an initial application. If audited
financial statements covering those periods are not available, financial statements reviewed
by a certified public accountant in accordance with standards established by the American
Institute of Certified Public Accountants or the International Auditing and Assurance
Standards Board covering the second and third most recent complete fiscal year periods
prior to the date of the application will be accepted.

A report of the paid and incurred workers’ compensation loss experience in this
Commonwealth under each of the 3 completed policy years prior to the application of each
employer requesting self-insurance, if an initial application. The loss information for each
policy year shall be valued within 3 months prior to the date of the submission of the
application.

A report on a form prescribed by the Bureau and provided to each employer requesting
self-insurance status stating the costs of claims incurred by the employer by annual periods
and projecting the total value of its outstanding liability under the act and the Occupational
Disease Act, if a renewal application. A renewal applicant that has retained the services of
an actuary to project the total value of its outstanding liability may submit the actuary’s

report with its application.

A report for each employer requesting self-insurance on a form prescribed by the Bureau
and provided to each employer requesting self-insurance summarizing the existence of the
accident and illness prevention program required under section 1001(b) of the act (77 P. S.
8 1038.1) and regulations promulgated thereunder.

A listing for each employer requesting self-insurance, in a Bureau-prescribed electronic
format provided to each employer requesting self-insurance, of the employer’s Pennsylvania
workers’ compensation claims incurred as a self-insurer, including claims currently in litigation,
and information such as payments and reserves on each claim. The listing must include:

0] All open claims at the time of submission.
(i) All claims closed on or after September 11, 2010.

(iii) Case reserves provided in the listing must be established according to instructions
on forms prescribed by the Bureau and provided to each employer requesting self-
insurance.

Written verification of the applicant’s current long-term credit or debt ratings, if any.
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(d)

()

()

The applicant shall provide additional data, information and explanation that the Bureau deems
pertinent to its review of the application based on the factors enumerated under § 125.6(a) (relating
to decision on application), and shall make any corrections determined necessary by the Bureau,
and provide any items under subsection (c) determined missing or insufficient by the Bureau. The
applicant shall provide the data, information, explanation, corrections or missing items within 21
days of its receipt of written notification from the Bureau of its need to do so, or by a later date if
requested by the applicant and approved by the Bureau. If the applicant does not provide the data,
information, explanation, corrections or missing items within the prescribed time period, the
application will be deemed withdrawn. A renewal applicant that does not provide the data,
information, explanation, corrections or missing items within the prescribed time period shall obtain
workers’ compensation insurance coverage effective the expiration of that time period and shall
provide evidence of the coverage, such as a certificate of insurance, to the Bureau no later than

the coverage’s effective date.

The Bureau will not issue a decision on the application under 8125.6 (relating to decision on
application) until the application, including all items required under subsection (c) and all additional
data, information, explanation and corrections under subsection (d), have been submitted.

An initial applicant’s requested self-insurance effective date is subject to the approval of the
Bureau. An initial applicant which fails to insure its liability pending review of its application will be
subject to prosecution under the act and the Occupational Disease Act.

Application for affiliates and subsidiaries

(a)

(b)

(c)

(d)

An affiliate or subsidiary may be included under an application submitted by another affiliate or its
parent company. The related entities will be included under one consolidated permit if the application
is approved. A written notification shall be provided by the applicant to delete an affiliate or a
subsidiary from a consolidated permit after its issuance.

An applicant shall provide a written agreement adopted by its board of directors on a form prescribed
by the Bureau which states that the applicant guarantees the payment of all claims incurred by the
affiliates or subsidiaries. The applicant shall further assume liability for the payment of an affiliate’s
or subsidiary’s claims incurred during its period of self-insurance upon termination of the affiliate
or parent-subsidiary relationship unless the applicant is relieved of this liability by the Bureau. In
determining whether to relieve an applicant of a subsidiary’s or affiliate’s liability, the Bureau will
consider, among other things, the financial ability of the new owner of the subsidiary or affiliate to
pay the liabilities, the new owner’s credit worthiness and the adequacy of security held by the
Bureau covering the liability.

The guarantor may not terminate the agreement under any circumstances without first giving the
Bureau and the affected affiliate or subsidiary 45 days written notice. The affiliate’s or subsidiary’s
self-insurance status automatically terminates upon expiration of the 45-day notice period.

Except as provided in § 125.4(e), if an affiliate or subsidiary not included under a consolidated
application as outlined in subsection (a) wishes to self-insure, it shall submit an application in its
own name and provide its own audited financial statements in the manner indicated in § 125.3
(relating to application). The Bureau may require the parent company to furnish appropriate financial
information within 21 days of its receipt of written notification from the Bureau of its need to do
so, or by a later date if requested by the applicant and approved by the Bureau.
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(e) Iftheapplicantisasubsidiary of a parent company that is not incorporated or organized under the
laws of a state of the United States, the applicant may submit its parent company’s consolidated
audited financial statements and an unaudited consolidated balance sheet of the applicant’s financial
condition, or other financial information on the applicant that the Bureau deems pertinent to its
review of the application, to satisfy the financial reporting requirements of §125.3(c), provided the
parent company’s audited financial statements comply with §125.3(c)(3)(i) and (ii).

Preliminary requirements
(a) Anapplicant shall have been in business for at least 3 consecutive years prior to application.
(b)  An applicant shall be incorporated or organized under the laws of a state of the United States.

(c) Each employer requesting self-insurance shall have an adequate accident and illness prevention
program.

Decision on application

(a) The application of an applicant which meets the requirements of § 125.5 (relating to preliminary
requirements) will be approved if the Bureau determines that the applicant has demonstrated that
it possesses the financial ability to self-insure.

(1) Anapplicant shall demonstrate that it has adequate financial capacity by showing one of the
following:

(i)  The retention amount of the applicant’s current or proposed excess insurance equals
or is less than its authorized retention amount.

@iy  The applicant’s catastrophic loss estimation is equal to or is less than its maximum
quick assets exposure amount

(2) Anapplicant shall demonstrate that it has adequate financial health, as follows:

(i) Ifapublic employer, the applicant satisfies or will satisfy the requirements established
for it under 8125.10 (relating to funding by public employers).

(iiy  Ifaprivate employer, the applicant’s level of financial stability, solvency and liquidity
is such that it satisfies one of the following:

(A) The applicant, or its parent company for an application being processed under
the conditions of 8125.4(e) (relating to application for affiliates and subsidiaries),
possesses an investment-grade long-term credit or debt rating, or such a rating
that is one generic rating classification below investment grade.

(B) For an applicant who does not receive a long-term credit or debt rating by an
NRSRO, or whose parent company does not receive a long-term credit or debt
rating by an NRSRO for an application being processed under the conditions of
8125.4(e), the Bureau estimates that the applicant, or its parent company for
an application being processed under the conditions of §125.4(e), would merit
an investment grade long-term credit or debt rating, or a rating that is one
generic rating classification below investment grade, if it were rated.
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(b)

(c)

(C) An applicant that was approved to self-insure as of September 11, 2010, that
possesses an actual or Bureau-estimated long-term credit or debt rating more
than one generic rating classification below investment grade shall be deemed
to possess adequate financial health if its generic rating does not decline further.
This clause will no longer apply if the applicant’s actual or Bureau-estimated
long-term credit or debt rating subsequently increases to one generic rating
classification below investment grade or higher.

The Bureau will consider the following information in assessing an applicant’s financial ability to

self-insure:

(1) Theapplicant’s level of financial health, or its parent company’s level of financial health for
an application being processed under the conditions of 8125.4(e), based upon the applicant’s
or its parent’s long-term credit or debt rating, if any, or upon an evaluation by the Bureau of
one or more of the following:

(i)

(i)

(i)

The applicant’s financial statements, or its parent company’s financial statements for
an application being processed under the conditions of §125.4(e), which may include
comparisons of the applicant’s or its parent company’s financial ratios to general or to
industry ratios and cash flow analysis.

Public documents and reports filed with other state and Federal agencies including
the United States Securities and Exchange Commission.

Other financial analysis information provided to or considered by the Bureau, including
financial analysis comparison databases and evaluation models.

(2) The amount of the applicant’s quick assets at the end of its last 2 completed fiscal years as
shown on the financial statements provided to the Bureau under §125.3(c) (relating to
application) or under §125.4(e).

(3) Theterms, conditions and limits of the applicant’s existing or proposed excess insurance.

(4) Forapublic employer, its ability to satisfy or its past history in satisfying the requirements
established under §125.10.

If the Bureau finds under subsection (a) that the applicant possesses the financial ability to self-
insure, it will send to the applicant an initial decision approving the application and a list of conditions
as set forth under subsection (c)(2) that must be met before the applicant will be issued a permit.
The Bureau will issue a permit to a renewal applicant at the time of the initial decision when the
renewal applicant is currently in compliance with the conditions set forth by the Bureau.

(1) Anapplicant has 45 days from the receipt of the initial decision approving the application to
comply with the conditions set forth by the Bureau.

(i

(ii)

The applicant may toll the 45-day compliance period by filing a request for a conference
or notification of its intent to submit additional written information under subsection (e).

An applicant may be granted a 30-day extension to meet the conditions if the applicant
requests an extension in writing. The Bureau must receive the extension request
within the initial 45-day compliance period.
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(iii)  Unless a timely reconsideration is initiated under subsection (e), when the applicant
does not meet the conditions within this compliance period, the application will be
deemed denied.

(iv)  Arenewal applicant that does not meet the conditions within this compliance period
and that has not timely initiated the procedures outlined in subsection (e) shall obtain
workers’ compensation insurance coverage effective the expiration date of the
compliance period and provide evidence of the coverage, such as a certificate of
insurance, to the Bureau no later than the coverage’s effective date.

(2) The applicant will be issued a permit after all of the following have been filed with the
Bureau:

(i)  Security in an amount as set forth in 8125.9 (relating to security requirements) or
funding as set forth in §125.10.

(i) A certificate providing evidence that the applicant has obtained excess insurance
coverage with limits set forth under §125.11(a) (relating to excess insurance), if
required.

(i) A guarantee agreement executed by its parent company or an affiliate as set forth in
8125.4 (relating to application for affiliates and subsidiaries), if required.

(iv)  Contact information on the claims service company or in-house staff that will be
handling the applicant’s claims.

(v) Documents relating to any other requirement set by the Bureau to protect the
compensation rights of employees.

If an applicant does not meet the requirements of 8125.5 or if upon review under subsection (a)
the Bureau finds that the applicant has not demonstrated that it possesses the financial ability to
self-insure, the Bureau will send to the applicant an initial decision denying the application. The
initial decision will state the documents, data, information, explanation and corrections received
from the applicant or otherwise reviewed or considered by the Bureau in rendering its initial
decision. A renewal applicant shall obtain workers’ compensation insurance coverage effective
no later than 30 days after its receipt of an initial decision denying the renewal application and
shall provide evidence of the coverage, such as a certificate of insurance, to the Bureau no later
than the coverage’s effective date, unless the applicant has timely initiated the procedures outlined
in subsection (e).

The applicant may request a conference with the Bureau to submit additional materials to support
its application or the alteration of the conditions required in the initial decision, or to challenge the
accuracy of underlying calculations made or data considered by the Bureau in its decision or
conditions. The applicant may also notify the Bureau of its intention to submit these materials
directly in writing without a conference. The Bureau must receive a request or notification within
20 days of the date of the Bureau’s initial decision.

(1) Upon its receipt of the request or notification, the Bureau will schedule a conference. If a
conference is not requested, the applicant shall provide the additional materials within 21
days of its receipt of written notification from the Bureau of its need to do so, or by a later
date if requested by the applicant and approved by the Bureau.

(2) The prior permit of a renewal applicant that has filed a timely request for a conference or
notification of intent to submit additional materials will be automatically extended beyond the
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permit’s original expiration date until the Bureau issues a reconsideration decision on the renewal
application under subsection (f). During the time the permit is extended, the prior conditions
established by the Bureau, as set forth under subsection (c)(2), shall continue to apply.

After a conference or the receipt of additional materials, the Chief of the Self-Insurance Division
of the Bureau will review the entire record of the application and will issue a reconsideration
decision on the application.

@

2

The applicant shall have 30 days from its receipt of a reconsideration decision approving an
application to comply with any conditions set forth by the Bureau in that decision.

(i)  Unlessatimely appeal is filed under subsection (g), when the applicant does not meet
the conditions within this 30-day period, the application will be deemed denied.

@iy  Arenewal applicant that does not meet the conditions within this 30-day period shall
obtain workers’ compensation insurance coverage effective the expiration of the
compliance period and shall provide evidence of the coverage, such as a certificate of
insurance, to the Bureau no later than the coverage’s effective date, unless the applicant
has timely initiated the procedures outlined in subsection (g).

Upon the issuance of a reconsideration decision denying a renewal application, the renewal
applicant shall obtain workers’ compensation insurance coverage effective no later than 30
days after its receipt of the reconsideration decision and provide evidence of the coverage,
such as a certificate of insurance, to the Bureau no later than the coverage’s effective date
unless the applicant has timely initiated the procedures outlined in subsection (g).

An applicant shall have the right to appeal a reconsideration decision issued under subsection (f).
The Bureau must receive the appeal within 30 days of the date of the reconsideration decision.
The prior permit of a renewal applicant that filed a timely appeal shall be automatically extended
beyond the permit’s original expiration date, until a presiding officer issues a written decision on
the appeal. During the time the permit is extended, the prior conditions established by the Bureau,
as set forth under subsection (c)(2), shall continue to apply. Untimely appeals will be dismissed
without further action by the Bureau.

)

2

®)

(4)

(®)

The Director of the Bureau will assign the appeal to a presiding officer who will schedule a
hearing on the appeal from the reconsideration decision. The presiding officer will provide
notice to the parties of the hearing date, time and place.

The hearing will be conducted under this subsection and 1 Pa.Code Part Il (relating to
General Rules of Administrative Practice and Procedure) to the extent not superseded in
paragraph (6). The presiding officer will not be bound by strict rules of evidence.

Hearings will be stenographically-recorded. The transcript of the proceedings will be part
of the record.

The presiding officer will issue a written decision and order under 1 Pa.Code Chapter 35,
Subchapters G and H (relating to proposed reports; and agency action) to the extent not
superseded in paragraph (6). The presiding officer will determine whether the Bureau abused
its discretion or acted arbitrarily in the reconsideration decision. The applicant has the burden
to prove that the Bureau abused its discretion or acted arbitrarily in the reconsideration decision.

A party aggrieved by a decision rendered by the presiding officer may appeal the decision to
Commonwealth Court.
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§ 125.8.
§ 125.9.

(h)

(6)  Thissubsection supersedes 1 Pa.Code §§35.131, 35.190, 35.201, 35.211—35.214 and 35.221.

An applicant which has been denied self-insurance may reapply after audited financial statements
are published subsequent to the latest ones submitted with the denied application.

Permit

(a)

()

Apermitis issued for 1 year, except that the Bureau may shorten or extend the effective period of
a permit by not more than 6 months to facilitate the filing of timely financial statements or other

data and information required with the next renewal application.

If the Bureau fails to issue an initial decision with respect to a renewal application under §125.6
(relating to decision on application) prior to the expiration of the permit for the prior year, the prior
permit will be automatically extended under the prior conditions as set forth under §125.6(c)(2)
beyond the permit’s original expiration date, until a decision on the renewal application is issued by
the Bureau. This automatic extension applies only in cases when the renewal application has been
timely filed under § 125.3 (relating to application) and the applicant has submitted or is submitting
all data, information, explanation, corrections and missing items, or has corrected or is correcting
inaccurate data, within the time period prescribed in writing by the Bureau.

(Reserved)

Security requirements

(a)

()

A private employer shall provide security in an amount as set forth in subsection (d). The security
required in this section is not a substitute for the applicant demonstrating its financial ability to self-
insure. A self-insurer’s security may be adjusted annually or more frequently as determined by the
Bureau.

The following forms of security are acceptable:

(1) A-surety bond on a form prescribed by and available upon request from the Bureau issued
by a company authorized to transact surety business in this Commonwealth by the Insurance
Department.

(i)  Atthe time of the issuance of the bond, the surety company shall possess a current A. M.
Best Rating of A- or better or a Standard & Poor’s insurer’s financial strength rating
of A or better or a comparable rating by another NRSRO.

(i)  The self-insurer shall replace the bond with a new bond issued by a surety company
with an acceptable rating or with another acceptable form of security if the surety
company’s highest rating falls below an A. M. Best Rating of B+, a Standard & Poor’s
insurer’s financial strength rating of A- or a comparable rating by another NRSRO
after the bond is issued. If the bond is not replaced within 45 days of the self-insurer’s
receipt of written notification of the rating decline from the Bureau, the Bureau will
have discretion to draw on the surety bond and deposit the proceeds with the State
Treasurer to secure the self-insurer’s liability and to revoke the current permit if the
bond exclusively secures claims currently being incurred against the self-insurer.

(i)  An active self-insurer that does not post another bond or another acceptable form of
security to cover claims currently being incurred against the self-insurer, after the surety
of abond that exclusively secures the claims provides notification of its intention to terminate
the bond, shall obtain workers’ compensation insurance coverage effective the bond’s
termination date. The self-insurer shall provide evidence of the coverage, such as a
certificate of insurance, to the Bureau no later than the coverage’s effective date.
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(d)
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®)

A security deposit held under a trust agreement prescribed by and available upon request
from the Bureau and maintained for the benefit of employees of the self-insurer:

(i)

(i)

The deposit must consist of cash; bonds or other evidence of indebtedness issued,
assumed or guaranteed by the United States of America, or by an agency or
instrumentality of the United States; investments in common funds or regulated
investment companies which invest primarily in United States Government or
Government agency obligations; or bonds or other security issued by the
Commonwealth and backed by the Commonwealth’s full faith and credit.

The securities must be held in a Commonwealth chartered bank and trust company or
trust company as defined in section 102 of the Banking Code of 1965 (7 P. S. § 102)
or a Federally-chartered bank or foreign bank with a branch office and trust powers
in this Commonwealth.

An irrevocable letter of credit using language required by the Bureau issued by and payable
at a branch office of a commercial bank located in the continental United States. The letter
of credit must state that the terms of the letter of credit automatically renew annually unless
the letter of credit is specifically nonrenewed by the issuing bank 60 days or more prior to
the anniversary date of its issuance.

(i)

(i)

At the time of issuance of the letter of credit, the issuing bank or its holding company
shall have a B/C or better rating or 2.5 or better credit evaluation score by Fitch
Ratings, as successor to the rating services of Thomson BankWatch, or the issuing
bank shall have a CD or long-term issuer credit rating of BBB or better or a short-
term issuer credit rating of A-2 or better by Standard & Poor’s or a comparable
rating by another NRSRO.

The self-insurer shall replace the letter of credit with a new letter of credit issued by
a bank with an acceptable credit rating or with another acceptable form of security if
the issuing bank’s highest rating falls below the acceptable rating outlined in
subparagraph (i) after the letter of credit is issued. If the letter of credit is not replaced
within 45 days, the Bureau will draw on the letter of credit and will deposit the proceeds
to secure the self-insurer’s liability.

Affiliates included under a consolidated permit under § 125.4(a) (relating to application for affiliates
and subsidiaries) must be included together under the forms of security provided. For purposes of
this section, affiliates that are runoff self-insurers are considered to be active self-insurers if they
were included under a consolidated permit with affiliates that remain active self-insurers.

The amount of security required of private employers is determined as set forth in paragraphs (1) — (6).

o))

For a new self-insurer, the Bureau will determine the initial amount of security to be calculated

as follows:

(i)  Anamount no less than two times the amount of the applicant’s total greatest annual
insured incurred workers’ compensation losses in this Commonwealth during the last
3 completed policy years prior to its application, or the minimum security amount,
whichever is greater.

(i)  Discounted by the percentage outlined under subsection (I) for the applicant’s highest

(i)

current long-term credit or debt rating, if any.

Rounded upward to the nearest hundred thousand.
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(4)

Q)

For those active self-insurers who have been approved to self-insure for more than 1 year
but less than 3 years, the amount of security is calculated as follows:

(i)

(ii)

(i)

The greater of:
(A) The amount outlined in paragraph (1).

(B) One hundred percent of the Bureau’s calculation of the self-insurer’s
undiscounted outstanding liability based on loss development, net of workers’
compensation excess insurance recoveries.

Discounted by the percentage outlined under subsection (1) for the applicant’s highest
current long-term credit or debt rating, if any.

Rounded upward to the nearest hundred thousand.

For those active self-insurers who have been approved to self-insure for 3 or more years,
the amount of security is calculated as follows:

(i)

(ii)

(i)

One hundred percent of the Bureau’s calculation of the self-insurer’s undiscounted
outstanding liability based on loss development, net of workers’ compensation excess
insurance recoveries, or the minimum security amount, whichever is greater.

Discounted by the percentage outlined under subsection (1) for the applicant’s highest
current long-term credit or debt rating, if any.

Rounded upward to the nearest hundred thousand.

When multiple affiliates are included under a consolidated permit, the required amount of
security for the consolidated program is calculated as follows:

(i)

(i)

(i)

The sum of each individual affiliate’s required amount of security as calculated under the
applicable paragraphs above but excluding the effects of any rounding or minimum applicable
to the individual affiliates, or the minimum security amount, whichever is greater.

Discounted by the percentage outlined under subsection (1) for the applicant’s highest
current long-term credit or debt rating, if any.

Rounded upward to the nearest hundred thousand.

For runoff self-insurers, the amount of security is calculated as follows:

(i)

(i)

(i)

One hundred percent of the Bureau’s calculation of the runoff self-insurer’s
undiscounted outstanding liability based on loss development, net of workers’
compensation excess insurance recoveries.

Discounted by the percentage outlined under subsection (1) for the runoff self-insurer’s
or its guarantor’s highest current long-term credit or debt rating, if any.

Rounded upward to either:

(A) Thenearest ten thousand if the Bureau’s calculated undiscounted outstanding liability,
net of workers’ compensation excess insurance recoveries, discounted by the
percentage outlined under subsection (1) for the runoff self-insurer’s or its guarantor’s
highest current long-term credit or debt rating, if any, is $50,000 or less.

(B) The nearest hundred thousand.
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9)

(h)

(i)

(6) When multiple runoff self-insurers are included under one security instrument, the required
amount of security is calculated as follows:

(i)  The sum of each individual runoff self-insurer’s required amount of security as
calculated under paragraph (5) but excluding the effects of any rounding applicable to
the individual runoff self-insurers.

(i)  Discounted by the percentage outlined under subsection (I) for the runoff self-insurers’
or their guarantor’s highest current long-term credit or debt rating, if any.

(i)  Rounded upward to either:

(A) The nearest ten thousand if the Bureau’s calculated undiscounted outstanding
liability, net of workers’ compensation excess insurance recoveries, discounted
by the percentage outlined under subsection (I) for the runoff self-insurers’ or
their guarantor’s highest current long-term credit or debt rating, if any, is $50,000
or less.

(B) The nearest hundred thousand.

Aself-insurer wishing to refute the Bureau’s adjustment of its outstanding liability by its history of
loss development may do so by providing a report prepared by an actuary.

The Bureau will incorporate the overall Pennsylvania workers’ compensation experience of insured
or self-insured employers in the self-insurer’s industry or of all insured or self-insured employers
in its selection of loss development factors under subsection (d) if the claim volume or experience
of the self-insurer is not sufficient to be considered fully credible based on generally accepted
actuarial procedures. The loss development factors selected by the Bureau and its other judgments
in its calculation of a self-insurer’s outstanding liability will be sufficiently conservative to ensure
the adequate provision of security.

The Bureau will make adjustments to the loss development procedures under subsection (d) it
deems appropriate under the circumstances if the Bureau believes that a self-insurer has changed its
reserving methodology in such a way as to invalidate loss development factors based on past
experience.

The Bureau may reduce the amount of security required of a self-insurer under subsection (d) if
the self-insurer confirms that liabilities under the act and the Occupational Disease Act are funded
through a Black Lung Benefits Trust established under section 501(c)(21) of the Internal Revenue
Code of 1986 (26 U.S.C.A. § 501(c)(21)).

The Bureau may reduce the amount of security required of a self-insurer under subsection (d) to no
less than the minimum security amount rounded upward to the nearest hundred thousand if the self-
insurer establishes a funding trust to provide a source of funds for the payment of its liability. A self-
insurer may elect to establish a funding trust or it may be required by the Bureau to establish a
funding trust where the Bureau determines that a dedicated source of funds is needed to further
ensure the timely payment of the self-insurer’s liability. In either case, the following conditions shall
be met:

(1) The trust agreement must be in a form prescribed by the Bureau.

(2) The trust assets must be held in a Commonwealth chartered bank and trust company or
trust company as defined in section 102 of the Banking Code of 1965 or a Federally chartered
bank or foreign bank with a branch office and trust powers in this Commonwealth.
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(3) The value of the trust fund must be adjusted at least annually to the required funding level as
determined by the Bureau.

A self-insurer with security which is less than the level of security required under subsection (d)
may be permitted to phase in the level of required security over a maximum of 2 years. The
Bureau will determine the terms of the phase-in period, including the length of time and the annual
phase-in amounts.

The Bureau may release a runoff self-insurer of its obligation to provide security if either of the
following occurs:

(1)  The runoff self-insurer provides evidence that its liability was assumed under a self-insurance
loss portfolio transfer policy.

(2)  If the runoff self-insurer made no payments on its liability over the past 2 years and all
claims against the runoff self-insurer are closed.

The following discount percentages shall be applied in calculating a self-insurer’s required amount
of security under subsection (d) based on the highest current long-term credit or debt rating of the
self-insurer or of its guarantor:

Security Discount Table

Standar & Poor’s,

Moody’s Fitch Ratings, or

Investors Dominion Bond Security
Service Rating Service Discount
Aaa AAA 75%
Aal AA+ 65%
Aa2 AA 60%
Aa3 AA- 55%
Al A+ 45%
A2 A 40%
A3 A- 35%
Baal BBB+ 25%
Baa2 BBB 20%
Baa3 BBB- 15%
Bal and lower BB+ and lower 0%

(m) The Bureau may revise the table in subsection (I) through publication of a notice in the Pennsylvania

Bulletin to assign security discount rates for any organization receiving designation as a NRSRO
after September 11, 2010.

8§ 125.10. Funding by public employers

(a)

A self-insured public employer shall establish and maintain a dedicated asset account to provide a
source of funds for the payment of benefits and other obligations and expenses relating to its self-
insurance program. This section does not apply to a runoff self-insured public employer whose
average annual payout of benefits on self-insurance claims over its last 3 completed fiscal years,
net of workers’ compensation excess insurance recoveries, is less than the current Statewide
average weekly wage multiplied by 100.
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(b)

(c)

(d)

For a new self-insured public employer and for an active self-insured public employer that has
been self-insured for less than 3 consecutive years, the required asset level of the dedicated asset

account established under subsection (a) is calculated as follows:

@)

O]

®)

Anamount greater than or equal to 20% of the public employer’s modified manual premium
calculated in accordance with 8125.202 (relating to definitions) or the minimum funding
amount, whichever is greater.

Discounted by the percentage outlined under 8125.9(1) (relating to security requirements)
for the self-insurer’s highest current long-term credit or debt rating, if any.

The dedicated asset account must equal the above prescribed asset level no later than 30
days before the effective date of the public employer’s initial permit and may not be reduced
below this asset level for the first 3 years of self-insurance.

For an active self-insured public employer that has been self-insured for more than 3 consecutive
years but less than 7 consecutive years, the required asset level of the dedicated asset account
established under subsection (a) is calculated as follows:

@

2

®)

(4)

An amount greater than or equal to the greater of the following:

(i)  Theself-insurer’s greatest annual fiscal year payout of benefits since its initial approval
to self-insure, net of workers’ compensation excess insurance recoveries, plus 20%
of that annual payment amount.

@iy  The minimum funding amount.

Discounted by the percentage outlined under 8125.9(1) for the self-insurer’s highest current
long-term credit or debt rating, if any.

The dedicated asset account must be equal to or exceed the prescribed asset level 120 days
before the beginning of the self-insurer’s next fiscal year or by a later date if requested by
the applicant and approved by the Bureau.

Prior to issuing a permit under §125.6(c), the Bureau will require that the asset level of a
self-insurer’s dedicated asset account under paragraphs (1) and (2) be based on an adjustment
to the self-insurer’s greatest annual benefit payout amount to correct any material
underpayment of benefits the Bureau believes is the result of the self-insurer’s failure to
pay compensation for which it is liable during the evaluation period.

For an active self-insured public employer that has been self-insured for 7 or more consecutive
years, the required asset level of the dedicated asset account established under subsection (a) is
calculated as follows:

M)

O]

An amount greater than or equal to the greater of the following:

(i)  The self-insurer’s average annual payout of benefits over its three most recent
completed fiscal years, net of workers’ compensation excess insurance recoveries,
plus 20% of that average payment amount.

@iy  The minimum funding amount.

Discounted by the percentage outlined under 8125.9(1) for the self-insurer’s highest current
long-term credit or debt rating, if any.
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()
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(3) If the asset level of the self-insurer’s dedicated asset account is below the required level
under paragraphs (1) and (2) as of September 11, 2010, the required asset level of the
account established under subsection (a) is calculated as follows:

(A) The amount required to be in the dedicated asset account under paragraphs (1) and
(2) for the current year.

(B) Minus the difference between the amount required to be in the dedicated asset account
under paragraphs (1) and (2) as of September 11, 2010, and the actual asset value of

the dedicated asset account as of September 11, 2010.

(4) The dedicated asset account must equal or exceed the prescribed asset level 120 days
before the beginning of the self-insurer’s next fiscal year or by a later date if requested by
the applicant and approved by the Bureau.

(5) Prior to issuing a permit under 8125.6(c), the Bureau will require that the asset level of a
self-insurer’s dedicated asset account under paragraphs (1) and (2) be based on an adjustment
to the self-insurer’s average annual payout of benefits to correct any material underpayment
of benefits the Bureau believes is the result of the self-insurer’s failure to pay compensation
for whichit is liable during the evaluation period.

For a runoff self-insured public employer, the asset level of the dedicated asset account established
under subsection (a) is that outlined under subsection (d), except that the minimum funding amount
does not apply.

If a self-insured public employer does not possess an investment grade long-term credit or debt
rating, the Bureau may require that the asset level of its dedicated asset account established under
subsection (a) be greater than that outlined under subsection (b), (c) or (d), in any amount which
the Bureau determines will guaranty that the self-insurer will have sufficient funding to meet its
claims payments and other obligations and expenses relating to its self-insurance program as they
come due over the self-insurer’s next fiscal year.

Excess insurance

(a)

(b)

An applicant whose catastrophic loss estimation is greater than its maximum quick assets exposure
amount shall obtain aggregate excess insurance or specific excess insurance with a retention
amount that is no more than its authorized retention amount and a liability limit acceptable to the
Bureau to provide an adequate level of protection to cover the losses from a catastrophic event.
The Bureau will consider the financial capacity of the applicant and the amount of the catastrophic
loss estimation in determining the adequacy of the applicant’s proposed liability limit.

A contract or policy of excess insurance must comply with the following:
(1) For excess indemnity insurance:

(i)  Itmuststate that it is not cancelable or nonrenewable unless written notice by registered
or certified mail is given to the other party to the policy and to the Bureau at least 45
days before termination by the party desiring to cancel or not renew the policy.

@ii) It must state that it applies to any losses of a self-insurer under the act or the
Occupational Disease Act.

(i) It may not exclude coverage for any categories of injuries or diseases compensable
under the act and the Occupational Disease Act.
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)

(iv)

It must be issued by an insurer that possesses an A.M. Best rating of A- or better, or
a Standard & Poor’s insurer financial strength rating of A or better, or a comparable
rating by another NRSRO.

For workers’ compensation excess insurance:

(i)
(ii)

(i)

(iv)

It must meet the requirements of paragraph (1)(i)—(iii).

It must state that if a self-insurer is unable to make benefit payments under the act
and the Occupational Disease Act due to insolvency or bankruptcy, the excess carrier
shall make payments to other parties involved in the paying of the self-insurer’s liability,
as directed by the Bureau, subject to the policy’s retentions and limits.

It must state that the following apply toward reaching the retention amount in the
excess contract:

(A) Payments made by the employer.

(B) Payments made on behalf of the employer under a surety bond or other forms
of security as required under this subchapter.

(C) Payments made by the Self-Insurance Guaranty Fund.

It must be issued by a workers’ compensation insurer that includes the premium
collected for the insurance in data used by the Workers’ Compensation Security Fund
set forth in the Workers’” Compensation Security Fund Act (77 P.S. §81051—1066)
to calculate assessments against workers’ compensation insurers to finance the
operations of that fund.

(c) A certificate of the excess insurance obtained by the self-insurer must be filed with the Bureau
together with a certification that the policy fully complies with subsection (b).

Payment, handling and adjusting of claims

(a) A self-insurer and its claims service company are responsible for the prompt payment of
compensation in accordance with the act, the Occupational Disease Act and this part.

(b)  Aself-insurer shall have ample facilities and competent personnel within its organization to service
its program of claims handling and adjusting or shall contract with a registered claims service
company to provide these services.

(c) Aself-insurer shall immediately notify the Bureau when it changes arrangements for the handling
or adjusting of its claims, including the initiation, modification or termination of self-administration
arrangements or the initiation, termination, expiration or modification of services with a registered
claims services company. The self-insurer shall file with the Bureau a summary of data on its
claims, such as cumulative payments sorted by year of loss, in a format prescribed by the Bureau
and provided to the self-insurer within 21 days of its receipt of written notification from the
Bureau of its need to do so.

Special funds assessments

(a) Aself-insurer is responsible for the payment of assessments to maintain funds under the act, including:

@
O]

The Workmen’s Compensation Administration Fund.

The Subsequent Injury Fund.
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(b)

(c)

(3) The Workmen’s Compensation Supersedeas Fund.
(4) The Self-Insurance Guaranty Fund.
(5) The Uninsured Employers Guaranty Fund.

A runoff self-insurer is liable for the payment of any assessments made after the termination or
revocation of its self-insurance status until it has discharged the obligations to pay compensation
which arose during the period of time it was self-insured. The assessments of a runoff self-insurer
shall be based on the payment of claims that arose during the period of its self-insurance status.

A self-insurer shall keep accurate records of compensation paid on a calendar year basis, including
payment for disability of all types, death benefits, medical benefits and funeral expenses, for the purposes
of assessments under the act and the Occupational Disease Act. The records must be available for
audit or physical inspection by Bureau employees or other designated persons, whether in the possession
of the self-insurer or a service company. If the Bureau has a reasonable basis to question the annual
compensation payments reported by the self-insurer, it may require the self-insurer to retain the
services of the self-insurer’s licensed certified public accounting firm to audit the data reported to
provide confirmation or make necessary adjustments.

§ 125.14. Change in legal status, ownership or financial condition

(a)

(b)

(c)

A self-insurer shall submit promptly a renewal application to continue its self-insurance status
under this subchapter in the event of a change in its or its parent’s controlling interest, by sale or
otherwise. Failure to comply with this subsection may result in the revocation of the self-insurer’s
permit.

A self-insurer which amends its articles, charter or agreement of incorporation, association,
partnership or sole proprietorship to change its identity or business structure shall promptly notify
the Bureau in writing of that action. The Bureau may request copies of documents or information
deemed necessary to determine whether the transaction has affected the ability of the employer
to self-insure.

A self-insurer shall promptly notify the Bureau in writing of any material adverse changes to its financial
condition which occur after the date of the most recent financial statements submitted with its last
application.

8 125.15. Workers’ compensation liability

(a)

(b)

(c)

Notwithstanding the terms of a guarantee and assumption agreement executed under §
125.4(b)(relating to application for affiliates and subsidiaries), a self-insurer or a runoff self-insurer
remains liable for workers’ compensation on injuries or disease exposures occurring during its
period of self-insurance. With application to and permission from the Bureau, liability can be
transferred to another employer. Liability also may be transferred through a self-insurance loss
portfolio transfer policy.

Aself-insurer which liquidates or dissolves shall transfer its liability to a third party, subject to the
approval of the Bureau, or shall obtain a self-insurance loss portfolio transfer policy covering the
liability.

If a self-insurer sells or divests a part of itself, self-insurance coverage ends for the separated
parts on the date of separation. The self-insurer remains responsible for claims incurred against
the separated part occurring up to the date of separation unless the Bureau approves a request to
transfer the self-insurer’s liability to another entity.
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8 125.16. Reporting by runoff self-insurer

(a)

(b)

(c)

A runoff self-insurer shall file an annual report with the Bureau by a date prescribed by the
Bureau on a prescribed form provided by the Bureau until all cases incurred during its period of
self-insurance have been closed for at least 2 years.

The runoff report must include a listing in a Bureau-prescribed electronic format provided by the
Bureau to the runoff self-insurer of the runoff self-insurer’s Pennsylvania workers’ compensation
claims, including all claims currently in litigation, and information such as payments and reserves
on each claim. The listing must include:

(i)  All open claims at the time of submission.
(i)  Allclaims closed on or after September 11, 2010.

(i)  Case reserves provided in the listing must be established according to the instructions on
forms prescribed by the Bureau and provided to the runoff self-insurer.

A runoff self-insurer that is a private employer shall make any request for the adjustment of its
amount of security in writing when it submits its runoff report. If the runoff self-insurer disagrees
with the Bureau’s decision on the request, it may request reconsideration of this decision under
8125.6(e) (relating to decision on application).

8§ 125.17. Claims service companies

(a)

(b)

(c)

(d)

A claims service company desiring to engage in the business of adjusting and handling claims for
an approved self-insurer shall register with the Bureau as provided under section 441(c) of the act
(77 P. S. 8§ 997(c)) and regulations thereunder on a prescribed form before entering into a contract
to provide these services. The claims service company shall answer the questions on the registration
form and swear to the information provided on the form.

A claims service company shall have adequate facilities and employ competent staff to provide
claims services in a manner which fulfills a self-insurer’s obligations under the act, the Occupational
Disease Act and this part. A claims service company which repeatedly or unreasonably fails to
provide claims adjusting or services promptly with the result that compensation is not paid as
required under the act or the Occupational Disease Act may have its privilege of conducting this
business revoked or suspended under the procedures of section 441(c) of the act.

The claims service company shall employ at least one person on a full-time basis who has the
knowledge and experience necessary to service claims properly under the act and the Occupational
Disease Act. A resume covering that person’s background must be attached to the registration
form of the claims service company.

A claims service company whose engagement to handle or adjust the claims of a self-insurer is
terminating or expiring, or has terminated or expired, shall provide reasonable assistance to the
self-insurer and the Bureau in providing data and information on the claims serviced to maintain
the integrity of past data on the claims filed with the Bureau, to rectify or explain discrepancies or
questions on the claims data raised by the Bureau, or to address other related issues identified by
the Bureau.
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Contact person

A self-insurer shall provide the Bureau with the name, title, address and phone number of a contact
person who will be the liaison with the Bureau regarding all self-insurance matters, including the processing
of applications, the provision of information and the payment of assessments, and to whom self-insurance
correspondence will be sent. The self-insurer shall give written notice of a change in contact person or
change in address or telephone number within 10 days of this change.

Additional powers of Bureau and orders to show cause

(a) If the Bureau has reason to question whether a self-insurer continues to maintain the financial
ability to self-insure during the pendency of a permit, authorized under section 305(a)(3) of the act
(77 P.S. 8501(a)(3)) and under section 305 of the Occupational Disease Act (77 P.S. 81405), it
will issue a letter to the self-insurer noting the reasons for its concerns and outlining the documents,
data and information upon which the Bureau’s concerns are based. The following also apply:

(1) TheBureau’s letter is treated for procedural purposes as if it were an initial decision denying
arenewal application under 8125.6(d) (relating to decision on application).

(2)  When the Bureau determines that the self-insurer no longer possesses the financial ability
to self-insure, the self-insurer’s current permit will be revoked, unless the self-insurer timely
initiates the procedures outlined under §125.6(e)—(g).

(3) The self-insurer shall obtain workers’ compensation insurance coverage effective no later
than 30 days after its receipt of a notice of revocation by the Bureau and provide evidence
of the coverage, such as a certificate of insurance, to the Bureau no later than the coverage’s
effective date.

(b)  The Department may serve upon a self-insurer an order to show cause why its self-insurance
status should not be suspended or revoked under section 441(b) of the act (77 P.S. §997(b)) for
unreasonably failing to pay compensation for which it is liable, or for failing to submit any report or
to pay any assessment made under the act.

(1) The order to show cause proceedings are governed by provisions in Chapter 121 (relating to
general provisions), found in §121.27 (relating to orders to show cause).

(2) The self-insurer shall obtain workers’ compensation insurance coverage effective no later
than 30 days after its receipt of an order revoking or suspending its self-insurance status
and provide evidence of the coverage, such as a certificate of insurance, to the Department
no later than the coverage’s effective date.

Computation of time

Except as otherwise provided by law, in computing a period of time prescribed or allowed by this
chapter, the day of the act, event or default after which the designated period of time begins to run may
not be included. The last day of the period so computed shall be included, unless it is Saturday, Sunday
or a legal holiday in this Commonwealth, in which event the period shall run until the end of the next day
which is neither a Saturday, Sunday nor a holiday. A part-day holiday shall be considered as other days
and not as a holiday. Intermediate Saturdays, Sundays and holidays shall be included in the computation.

Self-insurance loss portfolio transfer policy.

A self-insurance loss portfolio transfer policy must comply with all of the following:
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(1) The insurance carrier must be a workers’ compensation insurer.

(2) The policy must provide statutory coverage limits and state that the insurer is responsible to
defend, adjust and handle all open, reopened and incurred but not reported claims against

the self-insurer for the period of time covered by the policy.

(3) The policy must be retrospective, providing coverage for a consecutive period of time of
self-insurance.

(4) The policy must be noncancelable by either the insurance carrier or the self-insurer for any
reason.

(5) The amount of annual compensation paid by the insurance carrier on any claims assumed
under the policy must be included as compensation paid on the data reports filed with the
Insurance Department.

(6) Theinsurance carrier must include the premium received on the policy in the amount of net
written workers’ compensation premium it annually reports to the Insurance Department or
to the National Association of Insurance Commissioners.

(7)  Theinsurance carrier must notify existing claimants with injuries or diseases covered by the
policy that it has assumed liability for the payment and handling of their claims.

(8) Theinsurance carrier must file the policy with a rating organization approved by the Insurance
Commissioner and identify it as a special self-insurance loss portfolio transfer policy. The
insurance carrier should not report statistical information on claims assumed under the
policy to the rating organization.

(9) Theinsurance carrier must enter an appearance with the appropriate workers’ compensation
judge, the Workers’ Compensation Appeal Board and any appellate court on each pending
claim in adjudication against the self-insurer for injuries or disease exposures occurring
during the time period covered by the policy.

SUBCHAPTER B. GROUP SELF-INSURANCE
— 125.123 [Reserved]
Purpose

This subchapter is promulgated under sections 435 and 818 of the act (77 P. S. 8§ 991 and 1036.18) to
provide regulatory guidelines for uniform and orderly administration of group self-insurance funds under
Article VIII of the act (77 P.S 88 1036.1 — 1036.18). This subchapter will ensure full payment of
compensation due under the act and the Occupational Disease Act to employes of employers that pool
their liabilities through participation in a group self-insurance fund.

Definitions

The following words and terms, when used in this subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Act — The Workers” Compensation Act (77 P. S. 88 1 — 1038.2).

Administrator — An administrator as defined in section 801 of the act (77 P. S. § 1036.1).
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Aggregate excess insurance — Insurance which provides that the excess insurer pays on behalf of or
reimburses a fund for its payment of benefits on claims incurred during a policy period in excess of the
retention amount to the excess insurer’s limit of liability.

Applicant — A group of five or more homogeneous employers requesting approval of the Bureau to
operate as a fund.

Board of trustees — The governing body of a fund.
Bureau — The Bureau of Workers’ Compensation of the Department.

Claims service company — An individual, corporation, partnership or association engaged in the business
of servicing a fund’s claims, including the adjusting and handling of claims, the payment of benefits and
the provision of required reports.

Contributions — The amount of money charged each member to fund the obligations and expenses of a
fund. The term includes charges calculated and made known to the members prior to the beginning of each
fund year, and adjustments to those charges made during the fund year by the board of trustees.

Department — The Department of Labor and Industry of the Commonwealth.
Dividends — Cash, contribution credits or similar distributions provided to the members from surplus.
Employer — An employer as defined in section 801 of the act.

Excess insurer — An insurance company authorized to transact the class of insurance listed in section
202(c)(14) of The Insurance Company Law of 1921 (40 P. S. § 382(c)(14)).

Fiscal agent— An individual, corporation, partnership or association engaged by a fund to carry out the
fiscal policies of the fund and to invest, manage, hold and disburse fund assets. The board of trustees
may delegate the duties of fiscal agent to the administrator.

Fund — Afund as defined in section 801 of the act. The fund shall assume the liabilities and obligations
of its members under the act and the Occupational Disease Act.

Fund year — The fiscal year and annual reporting period of a fund, which shall consist of 12 calendar
months, except for the first year, which may consist of fewer or more than 12 months as established by
the Bureau.

Homogeneity — Homogeneity exists where a fund is comprised of homogeneous employers.

Homogeneous employers — Employers who have been assigned to the same classification series for at
least 1 year or are engaged in the same or similar types of business, including political subdivisions.

Independent actuary — An independent actuary as defined in section 801 of the act.

Loss costs — The dollar amounts per unit of exposure attributable to the payment of losses under the
act and the Occupational Disease Act, filed by a rating organization based on aggregate experience of
all members of that rating organization and approved by the Insurance Commissioner under Article V11
of the act (77 P. S. 88 1035.1 — 1035.22).

Loss-cost multiplier — A factor approved by the Bureau for each fund which is multiplied against the
loss costs to recoup the fund’s administrative and operating costs and expenses, including:

()  The fund’s costs in connection with the examination, investigation, handling, adjusting and
litigation of claims.
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(iiy  The cost of excess insurance, loss control services, underwriting services, assessments and taxes.

(iif)  The fees and commissions for accountants, attorneys, actuaries, investment advisors and other
specialists whose services are necessary for the operation and administration of the fund.

Member — An employer participating in a fund.

Occupational Disease Act — The Pennsylvania Occupational Disease Act (77 P. S. 88 1201 — 1603).
Permit — A permit as defined in section 801 of the act.

Plan committee — A plan committee as defined in section 801 of the act.

Political subdivision — A political subdivision as defined in section 801 of the act.

Retention amount — The maximum amount of benefits a fund would be required to pay without
reimbursement from the excess insurer under an aggregate or specific excess insurance policy.

Runoff fund — A fund which voluntarily terminated its permit or a fund whose permit was revoked by
the Bureau.

Security — Security as defined in section 801 of the act.

Service company — A claims service company and all other individuals, corporations, partnerships or
associations engaged by a fund to provide the fund with services such as legal assistance, underwriting,
safety engineering, loss control, medical management, information analysis, statistics compilation, loss
and expense report preparation and contribution development.

Specific excess insurance — Insurance which provides that the excess insurer pays on behalf of or
reimburses a fund for its payment of benefits on each occurrence in excess of the retention amount to
the excess insurer’s limit of liability.

Surplus — Surplus as defined in section 801 of the act. In determining surplus, incurred but not reported
claims shall be included in the calculation of incurred losses.

Trust agreement — A trust as defined in section 801 of the act.
Trustee — Each person serving as a member of the board of trustees.
Application

(&)  Anapplicantshall file an application on a form prescribed by the Bureau. Questions on the application
shall be answered thoroughly and completely with the most recent information available. A rider
may be attached if more space is necessary. The application shall be signed by a representative of
the applicant and attested to as set forth on the application. Any attached rider and applicable
form enclosed with the application shall be verified to in the sworn affidavit requested on the
application.

(b)  Applications shall be filed with the Bureau no later than 90 days prior to the requested effective
date of the fund.

(c) With the application, the applicant shall include:

(1) The nonrefundable fee in the amount of $1,000 required by section 802(c) of the act (77 P. S.
8§ 1036.2(c)).
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@)

(4)

®)

(6)

()

(8)

The audited financial statements presented in conformity with generally accepted accounting
principles of one prospective member with a net worth of at least $1 million or of more than
one prospective member with aggregate net worth of at least $1 million, or an amount as
may be promulgated annually by the Bureau and published in the Pennsylvania Bulletin to
take effect on January 1 of each year. This paragraph does not apply to applicants composed of
political subdivisions.

The prior fiscal year’s audited or reviewed financial statements of each prospective member
whose annual contribution to the fund would make up more than 10% of the total annual
contributions to the fund.

An explanation of the same classification series, as described under § 125.155(a) (relating
to homogeneity), common to all prospective members with the amount of each member’s
contributions derived from the classification codes within the common series, or an explanation
of how the prospective members are engaged in the same or similar types of business, as
described under § 125.155(b). The Bureau may request additional information to determine
the homogeneity of the applicant.

If the applicant is eligible under § 125.135 (relating to classification system; experience
rating; contributions rates) and is requesting to deviate from the loss costs of a rating
organization as defined under section 703 of the act (77 P. S. § 1035.3), a report prepared
by an independent actuary projecting the workers’ compensation incurred loss experience
of the applicant during its first fund year by various levels of actuarial confidence and
rendering an opinion that the rates requested for use will be adequate to satisfy the applicant’s
obligations and expenses.

A schedule of the projected annual contributions which will be paid by each prospective
member and in total during the first fund year and worksheets showing the calculation of
each prospective member’s annual contributions.

A schedule of projected administrative expenses in dollar amounts and as a percentage of
the estimated total member contributions for the first fund year.

The applicant’s proposed trust agreement and bylaws, which shall include:

(i) A pledge that each member will be jointly and severally liable for the expenses and
other obligations of the fund and for each other member’s workers’ compensation
liability which is incurred while it is a member, including liability for assessments on
claims incurred during a member’s membership but not issued until after it has
terminated membership.

(i)  Apledge that the applicant will remain liable to pay and administer the claims incurred
by members while they participated in the fund.

(i)  The powers, duties and responsibilities of the board of trustees.
(iv) The structure of the board of trustees.
(v) The method of appointing, removing and replacing trustees by the plan committee.

(vi) The persons or committee responsible for the acquisitions, management, investment
and disposition of real and personal property of the fund.

(vii) Therights, privileges and obligations of the members.
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(d)

()

)

(10)

(11)

(viii)

(ix)
x)
(xi)
(xii)
(xiii)
(xiv)

(xv)

Procedures for amending the trust agreement and the bylaws, which shall require the
approval of the plan committee.

Requirements for membership.

Procedures for the withdrawal or expulsion of members.

Rules on payment and collection of contributions and assessments.

Procedures for resolving disputes between members and the fund.

The powers and responsibilities of the plan committee.

Procedures for calling special meetings of the board of trustees and the plan committee.

Delineation of authority granted to the administrator, the fiscal agent and the service
companies.

Policy statements on the following subjects:

(i)
(ii)

(i)

(iv)
v)

Underwriting standards.

Asset investment policies and strategy based on permitted investments of capital or
surplus of stock casualty insurance companies in section 602 or 603 of The Insurance
Company Law of 1921 (40 P. S. 88 722 and 723) (Repealed). For the purpose of this
subparagraph, permitted investments of capital or surplus of stock casualty insurance
companies in section 602 or 603 of The Insurance Company Law of 1921 shall include
investments permitted for domestic stock casualty insurance companies under section
602.1 of The Insurance Company Law of 1921 (40 P. S. § 722.1).

The timing, frequency and calculation of supplemental assessments needed to maintain
actuarially appropriate reserves.

The payment of dividends and the maintenance of surplus.

Procedures and policies on member payroll audits and the adjustment of contributions
based on the results of the audits.

Membership applications executed by each prospective member and approved by the
applicant on a form prescribed by the Bureau. The membership application will also serve
the purpose of the letter of intent required under section 802(b)(12) of the act.

A report on a form prescribed by the Bureau summarizing the scope, function and operation
of the proposed loss prevention and safety program required under sections 802(b)(13) and
1001(b) of the act (77 P. S. 88 1036.2(b)(13) and 1038.1(b)) and regulations thereunder.

(12) The applicant’s proposed loss-cost multiplier on a form prescribed by the Bureau.

The Bureau will not begin its review of the application until the application and the required
supporting materials as outlined in this section have been submitted.

The applicant shall provide additional data and information that the Bureau deems pertinent to its
review of the application based on the factors enumerated under § 125.134 (relating to decision on
application). The applicant shall provide data and information within the time prescribed by the Bureau,
which will be reasonable based on the extent and the availability of the data and information required.
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8 125.134. Decision on application

(a)

(b)

(c)

(d)

The application of an applicant which meets the requirements of the act relating to matters such as
the number of homogeneous employers, aggregate net worth and aggregate premium will be approved
if the Bureau determines that the applicant has demonstrated, with reasonable certainty, that it will
meet the liabilities incurred by its members under the act and the Occupational Disease Act. The
Bureau will include the following factors in assessing the applicant’s ability to meet those liabilities:

(1) The adequacy of member contributions.

(2) Theapplicant’s plans for the establishment of surpluses to absorb matters such as unexpected
losses and uncollected contributions.

(3) The applicant’s plans for member assessments needed to maintain actuarially appropriate
loss reserves.

(4) Restrictions on the payment of dividends on surplus.

(5) The overall financial ability of the members to satisfy their obligations to the applicant.

(6) Theapplicant’s ability to control losses through the safety and loss control program proposed.
(7)  The excess insurance coverage obtained by the fund, if any.

(8) The validity of the actuarial assumptions used to predict the likely loss levels, if any.

(9) The liquidity and safety of the fund’s assets.

(10) The likely stability of membership in the fund.

(11) The adequacy of the trust agreement, bylaws and written policies.

(12) The degree to which the total risk of the fund is spread among the members.

If the Bureau’s assessment under subsection (a) is that the applicant can meet its obligations, it
will send to the applicant a preliminary approval notice of the application and a list of conditions
under subsection (d) that shall be met before the applicant may operate as a fund.

An applicant has 60 days from the receipt of the preliminary approval notice to comply with the
conditions set forth by the Bureau. The applicant may toll the 60-day compliance period by filing
a request for a conference under subsection (f). An applicant may be granted a 30-day extension
to meet the conditions if the applicant requests an extension in writing to the Bureau within the
initial 60-day compliance period. The application of an applicant which does not meet the conditions
within the compliance period will be deemed withdrawn.

The applicant will be issued a permit which is effective no sooner than 15 days after the following
has been filed with the Bureau:

(1) The trust agreement and bylaws as approved by the Bureau and executed by the members.

(2)  Security inan amount as determined by the Bureau, if any. This requirement does not apply
to funds comprised exclusively of political subdivisions.

(3) A certificate providing evidence of excess insurance as required by the Bureau.

(4) Confirmation of the name and address of the administrator, fiscal agent and of service
companies the applicant will use.
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(e)

(f)

(9)

(h)

(5) Certification by the administrator that each member has paid 25% of its annual contribution
to the fund.

(6) One or more fidelity bonds to protect the fund against misappropriation or misuse of assets
on a form and in an amount approved by the Bureau. The fidelity bonds shall cover the
individuals and contractors who will handle fund assets or who will have authority to gain
access to fund assets, including trustees, the administrator, the fiscal agent and the claims
service company. The fiscal agent need not be covered by a bond if it is a duly chartered
commercial bank or trust company.

(7) Documents relating to other requirements set by the Bureau to protect the compensation
rights of employes of members.

If upon review of the pertinent data the Bureau finds that the applicant does not meet the requirements
of subsection (a), it will send to the applicant a written preliminary denial notice of the application.
The notice will state the documents, evidence and other data received from the applicant or otherwise
reviewed or considered by the Bureau in reaching its preliminary determination.

The applicant may request a conference with the Bureau upon receipt of the Bureau’s preliminary
approval notice or denial notice. A conference request shall be made in writing within 20 days after
the receipt of the preliminary notice. At the conference, the applicant may present additional evidence
or data to support its application or the alteration of the conditions required in the preliminary approval
notice. The applicant may present that information to the Bureau in writing, or in person, or both.

After a conference and the receipt of written submissions, the Chief of the Self-Insurance Division
of the Bureau will promptly review the entire record of the applicant and will issue a reconsideration
decision on the application.

An applicant shall have a right to appeal a reconsideration decision issued under subsection (g)
with the Bureau within 30 days of the receipt of the reconsideration decision. Untimely appeals
will be dismissed without further action by the Bureau. A hearing will be conducted on the appeal
as specified in 8 125.154 (relating to hearings).

§ 125.135. Classification system; experience rating; contribution rates

(a)

()

(c)

(d)

A fund shall adhere to the uniform classification system and uniform experience rating plan filed
with the Commissioner of the Insurance Department by a rating organization under Article V11 of
the act (77 P. S. §8 1035.1 — 1035.22).

A fund shall base its member contribution rates on no less than the current effective loss costs
plus the fund’s approved loss-cost multiplier. A fund may also reduce a member’s contribution
rates for up to 5 years by 5% if the member establishes a workplace safety committee which
received certification by the Department and continues to meet certification requirements under
section 1002 of the act (77 P. S. 8 1038.2) and regulations thereunder.

No later than 45 days prior to the beginning of a fund year, a fund may request the Bureau’s permission to change
its loss-cost multiplier for member contributions payable during that next fund year. The request to change a
fund’s loss-cost multiplier shall be on a form prescribed by the Bureau. The fund may support its loss-cost
multiplier request with a report prepared by an independent actuary but an actuarial report is not required.

If the Bureau determines that the loss-cost multiplier requested under subsection (c) is unreasonably
low, so that it impairs the fund’s ability to meet its expenses, the Bureau will notify the fund that the loss-
cost multiplier request is denied. The notification will be sent to the fund no later than 30 days after the
filing of the request. Use of a loss-cost multiplier which has not been approved by the Bureau shall
result in the revocation of the fund’s permit under section 805(a) of the act (77 P. S. § 1036.5).
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(e)

()

(@)

No later than 45 days prior to the beginning of a fund year following its third year of operation, a
fund may request permission of the Bureau to deviate from the uniform classification system,
uniform experience rating plan, loss costs and discounts outlined in subsections (a) and (b), including
the use of retrospectively rated and deductible plans. An applicant comprised of a majority of
prospective members who are participants in a group insurance purchase cooperative/safety group
for at least 3 years prior to the submission of its application or comprised of a majority of prospective
members who are political subdivisions approved as self-insurers under section 305 of the act (77
P. S. § 501) may also request permission of the Bureau to deviate from the requirements of
subsections (a) and (b).

A deviation request under subsection (e) shall be supported by a report prepared by an independent
actuary projecting the incurred loss experience of the fund forits next fund year by various levels
of actuarial confidence and rendering an opinion that the total contributions received if the deviation
is permitted will be adequate to satisfy the applicant’s obligations and expenses. A request for
deviation from the loss costs of a rating organization shall include a schedule of the loss costs
proposed for the fund year.

If the Bureau determines that the deviation requested under subsection (e) may impair the fund’s
ability to meet its obligations, it will notify the fund that the deviation request is denied. The
notification will be sent to the fund no later than 30 days after the filing of the request. Use of loss
costs which have not been approved by the Bureau will result in the revocation of the fund’s
permit under section 805(a) of the act (77 P. S. 8 1036.5).

§ 125.136. Addition of members

(a)

(b)

(c)

(d)

()

The addition of a new member to a fund shall be approved on an application form prescribed by
the Bureau. The approval shall be granted by the plan committee or the board of trustees or by the
administrator if the board of trustees has delegated this authority to the administrator.

The approved application form for fund membership shall be filed with the Bureau no more than
15 days after the effective date of the employer’s membership in the fund.

With the approved application, the fund shall submit to the Bureau:
(1) Evidence of the prospective member’s execution of the trust agreement and the bylaws.
(2) Aschedule of the prospective member’s annual contributions to the fund.

(3) The prospective member’s prior year’s audited or reviewed financial statement if its annual
contributions will make up more than 10% of total annual contributions to the fund.

The fund shall provide to the Bureau financial information requested by the Bureau to determine
whether the addition of a member will affect the fund’s continuing ability to satisfy its obligations,
such as special financial statements or projections.

The Bureau will notify the fund and the new member if it finds that the new member will disturb
the homogeneity of the fund. The new member’s participation in the fund shall terminate 15 days
after the issuance of the notice.

8 125.137. Withdrawal or expulsion of members

(a)

A fund shall notify the Bureau in writing of the withdrawal or expulsion of a member no less than
15 days prior to the effective date of the withdrawal or expulsion.
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§ 125.138.

§ 125.1309.

§ 125.140.

§ 125.141.

(b)

(c)

Each member which withdraws or is expelled from a fund shall provide to the Bureau a certificate
providing evidence of its workers’ compensation coverage by the effective date of its withdrawal or
expulsion.

The fund shall provide to the Bureau any financial information requested by the Bureau to determine
whether the withdrawal or expulsion of a member will affect the fund’s continuing ability to satisfy
its obligations, such as special financial statements or projections.

Change in legal status, ownership, financial condition, name and address of member

(a)

(b)

(c)

(d)
()

A member shall promptly notify the fund in writing in the event of a change in its or its parent’s
controlling interest, by sale or otherwise.

A member which amends its articles, charter or agreement of incorporation, association, partnership or sole
proprietorship to change its identity or business structure shall promptly notify the fund in writing of that action.

A member shall promptly notify the fund in writing of any material adverse changes to its financial
condition.

A member shall promptly notify the fund in writing of any changes in its name or address.

The fund shall promptly notify the Bureau in writing of changes reported by members under
subsections (a) — (d).

Change of administrator, fiscal agent or service companies

A fund shall promptly notify the Bureau in writing of a change in its administrator, fiscal agent or its
service companies.

Change of trust agreement, bylaws or written policies; notification of insufficient assets

(a)

()

A fund shall promptly file with the Bureau amendments to its trust agreement or bylaws or
amendments to its written policies which could materially affect the operation of the fund.

Afund which knows, or should know, that it has insufficient assets to maintain actuarially appropriate
loss reserves as defined under section 801 of the act (77 P. S. § 1036.1) shall immediately notify
the Bureau in writing of this condition. With the notification, the fund shall inform the Bureau of its
plan to correct the deficiency.

Annual report

(a)

(b)

No more than 5 months following the end of each fund year, a fund shall file a report with the
Bureau as required by section 815 of the act (77 P. S. § 1036.15). Failure to file an annual report
in the time prescribed may result in the revocation of the fund’s permit.

The fund shall submit with its annual report:
(1) The evaluation fee in the amount of $1,000 required by section 815(c) of the act.

(2) The fund’s audited financial statements for its prior fund year as prepared by a certified
public accountant in accordance with generally accepted accounting principles.

(3) Areport prepared by an independent actuary projecting the value of the fund’s incurred and
outstanding liability by fund year.
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§ 125.142.

§ 125.143.

(c)

(d)

()

(4) The prior fiscal year’s audited or reviewed financial statements of each member whose
annual contribution to the fund makes up more than 10% of the total annual contributions to
the fund.

(5) A-schedule of the projected administrative expenses in dollar amounts and as a percentage
of the total member contributions for the current fund year.

(6) A schedule of the annual contributions which will be paid by each member and in total
during the current fund year and worksheets showing the calculation of each member’s
annual contributions.

(7) A certificate providing evidence of excess insurance as required by the Bureau.

(8) A schedule of member dividends paid during the prior fund year and the fund year from
which the dividends were paid.

(9)  Aschedule of the dividends the fund plans to return to its members during the current year.
The schedule shall include a recommendation from an independent actuary that the dividends
proposed will not impair the fund’s ability to meet its obligations and that the dividends will
comply with the other requirements of section 809 of the act (77 P. S. § 1036.9).

(10) Confirmation of the existence of the fidelity bonds required under 8 125.134(d)(6) (relating
to decision on application).

A fund shall provide to the Bureau other information required by the Bureau to determine whether
the fund has the ability to continue to satisfy its obligations and expenses.

The Bureau may require a fund to file interim reports during its fund year of its financial condition,
claims experience and other items the Bureau may require.

Extensions of the filing date under subsection (a) may be granted by the Bureau for 30-day periods
upon good cause shown by the fund in stating its reasons for requesting the extension. The request
for extension shall be submitted in writing no less than 10 days prior to the due date in sufficient detail
to permit the Bureau to make an informed decision with respect to the requested extension.

Maintenance of fund permit

Following the submission of a fund’s annual report or at other times determined by the Bureau, the
Bureau may revise the conditions previously set for the issuance of the fund’s permit. The fund’s permit
may be revoked if the revised conditions are not met in the time prescribed by the Bureau, subject to the
right of a hearing under 8 125.154 (relating to hearings).

Restriction on the use of assets

(a)

(b)

(c)

A fund, its board of trustees, fiscal agent or administrator may not use member contributions for a
purpose unrelated to the satisfaction of the workers’ compensation obligation of the fund and
expenses related to those obligations.

The board of trustees, administrator or fiscal agent of the fund may not borrow money from the fund
or in the name of the fund, including the issuance of loan guarantees or other forms of encumbrances.

A fund may not extend credit to a member for payment of contributions. This subsection does not
prohibit the payment of annual contributions based on an installment plan as presented in the
schedule submitted to the Bureau in § 125.133(c)(6) or 8 125.141(b)(6) (relating to application;
and annual report).
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8 125.144. Revocation and voluntary termination of permit

(a)

(b)

(c)

Upon the revocation or voluntary termination of a permit under sections 805(a) or 808(c) of the act (77 P. S.
88 1036.5 and 1036.8), members shall insure their liabilities to pay compensation as required by the act.

Upon the approval of the Bureau, a revoked or terminated fund may be allowed to operate as a
runoff fund to pay claims incurred during the effective period of its permit from assets currently on
hand or from assessments of its members. Absent this approval, a revoked or terminated fund shall
make its best efforts to insure the workers” compensation liability incurred prior to the revocation or
termination of its permit with a carrier licensed to write workers’ compensation in this Commonwealth.
The revoked or terminated fund shall pay insurance premiums from its assets and from assessments
of its members, if necessary.

Upon proof provided to the Bureau that a revoked or terminated fund is unable to obtain insurance
coverage for the workers’ compensation liability incurred prior to the revocation or termination of
its permit, the revoked or terminated fund shall operate as a runoff fund and shall pay claims on
the liability from its assets and from assessments of its members.

§ 125.145. Merger of funds

(a)

(b)

(c)

(d)

()

()

Subject to the prior written approval of the Bureau, a fund may merge with another fund with the same
homogeneous characteristics if the resulting fund assumes in full all obligations of the merging funds.

The resulting fund may be a continuing fund under the name of one or more of the merged funds or a new
fund whose name shall be subject to the Bureau’s approval. In all respects, the continuing fund or the new
fund shall be subject to this subchapter. Funds merging under this section shall enter into a written agreement
for the merger prescribing the merger’s terms and conditions. The agreement shall be the following:

(1) Assented to by a majority of the plan committee and the board of trustees of each fund.
(2) Executed in duplicate by a majority of the board of trustees of each fund.

(3) Accompanied by copies of the resolutions authorizing the merger and the execution of the
agreement attested by the recording officer of each fund.

(4) Submitted to the Bureau, with the records of the fund pertaining thereto.

If the requirements of subsections (a) and (b) have been complied with, the Bureau will issue a
new permit to the merged fund with the powers retained and specified in the agreement.

Upon merger, the rights and properties of the several funds shall accrue to and become the property of the
merged fund, which shall succeed to all the obligations and liabilities of the merged funds, in the same
manner as if they had been incurred or contracted by it. The members of the merged fund shall continue
to be subject to all the liabilities, claims and demands existing against them at or before the merger.

No action or proceeding pending at the time of the merger in which any or all of the funds merged
may be a party will abate or be discontinued by reason of the merger, but the same may be
prosecuted to final judgment in the same manner as if the merger had not taken place, or the
continuing fund or the new fund may be substituted in place of a fund so merged by order of the
court in which the action or proceeding may be pending.

Members of either merging fund who do not wish to belong to the merged fund may withdraw
their membership at the time of the merger without penalty. They will remain jointly and severally
liable for the claims, expenses and other obligations incurred by the fund during the period of their
membership and prior to the merger.
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§ 125.146. Payment of dividends

(a)

(b)

Payment of dividends to members as permitted in section 809 of the act (77 P. S. § 1036.9) may
not be made sooner than 60 days following a fund’s filing of its annual report as required by §
125.141 (relating to annual report). A runoff fund may not pay dividends sooner than 60 days
following its filing of the report required by § 125.150 (relating to runoff fund).

If the Bureau determines that the payment of proposed dividends may impair the fund’s ability to meet
its obligations or may violate other provisions of section 809 of the act, it will notify the fund that the
dividend payment is prohibited. The notification will be sent to the fund no later than 45 days after the
filing of the annual report. Payment of dividends which have not been approved by the Bureau will
result in the revocation of the fund’s permit under section 805(a) of the act (77 P. S. § 1036.5(a)).

8§ 125.147. Special funds assessments

(a)

(b)

(c)

A fund is responsible for the payment of assessments to maintain funds under the act, including:
(1) TheWorkmen’s Compensation Administration Fund.

(2) The Subsequent Injury Fund.

(3) The Workmen’s Compensation Supersedeas Fund.

(4) The Self-Insurance Guaranty Fund.

A runoff fund is liable for the payment of any assessments made after the termination or revocation
of its permit until it has discharged the obligations to pay compensation which arose during the
effective period of its permit. The assessments of a runoff fund shall be based on the payment of
claims that arose during the effective period of the fund’s permit.

A fund shall keep accurate records of compensation paid on a calendar year basis, including payment
for disability of all types, death benefits, medical benefits and funeral expenses, for the purposes of
assessments under the act. The records shall be available for audit or physical inspection by Bureau
employes or other designated persons, whether in the possession of the fund or a service company.

§ 125.148. Security

The security required in 8 125.134(d)(2) (relating to decision on application) shall be in one of the following forms:

(1)

(2)

A surety bond on a form prescribed by the Bureau issued by a company authorized to transact
surety business in this Commonwealth by the Insurance Department.

(i)  The surety company shall possess a current A.M. Best Rating of B+ or better or a Standard
and Poor’s rating of claims paying ability of A or better.

(i)  The fund shall replace the bond with a new bond issued by a surety company with an
acceptable rating or with another acceptable form of security if the surety company’s rating
falls below the acceptable rating after the bond is issued. If the bond is not replaced within
60 days, the Bureau will have discretion to draw on the surety bond and deposit the proceeds
with the State Treasurer to secure the fund’s obligation.

A security deposit held under a trust agreement prescribed by the Bureau.

(i)  The deposit shall consist of cash; bonds or other evidence of indebtedness issued, assumed
or guaranteed by the United States, or by an agency or instrumentality of the United States;
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3)

investments in common funds or regulated investment companies which invest primarily in
United States Government or Government agency obligations; or bonds or other security
issued by the Commonwealth and backed by the Commonwealth’s full faith and credit.

(iiy  The securities shall be held in a Commonwealth chartered bank and trust company or trust
company as defined in section 102 of the Banking Code of 1965 (7 P. S. § 102) or a Federally
chartered bank or foreign bank with a branch office and trust powers in this Commonwealth.

An irrevocable letter of credit using language required by the Bureau issued by and payable at a branch
office of acommercial bank located in the continental United States, Alaska or Hawaii. The letter of credit
shall state that the terms of the letter of credit automatically renew annually unless the letter of credit is
specifically nonrenewed by the issuing bank 60 days or more prior to the anniversary date of its issuance.

(i)  Atthe time of issuance of the letter of credit, the issuing bank or its holding company shall
have a B/C or better rating or 2.5 or better score by Thomson BankWatch or the issuing
bank shall have a CD rating of BBB or better by Standard & Poor’s Corporation.

(i)  The fund shall replace the letter of credit with a new letter of credit issued by a bank with
an acceptable credit rating, or with another acceptable form of security, if the bank’s rating
falls below the acceptable rating after the letter of credit is issued. If the letter of credit is
not replaced within 60 days, the Bureau will draw on the letter of credit and will deposit the
proceeds to secure the fund’s obligations.

(i)  The fund shall execute a standby trust agreement on a form prescribed by the Bureau with
a Commonwealth chartered bank and trust company or trust company as defined in section
102 of the Banking Code of 1965 or a Federally chartered bank or foreign bank with a
branch office and trust powers in this Commonwealth. The trust agreement will accommodate
proceeds from a letter of credit drawn on by the Bureau.

8 125.149. Specific excess insurance and aggregate excess insurance

(a)

(b)

(c)

A fund shall obtain specific excess insurance with a retention amount and liability limit acceptable to
the Bureau. The Bureau may waive this requirement upon written request if the fund demonstrates
that it has sufficient financial strength and liquidity to assure that all obligations under the act and the
Occupational Disease Act will be promptly met without the protection of an excess insurance policy.

Aggregate excess insurance may be obtained by a fund. The Bureau will not recognize a contract
or policy of aggregate excess insurance in considering the ability of a fund to fulfill its financial
obligations unless the contract or policy complies with subsection (c).

The contract or policy of aggregate excess insurance or specific excess insurance, or both, shall
comply with the following:

(1) It shall be issued by an excess insurer which possesses an A. M. Best Rating of B+ or
better or a Standard and Poor’s rating of claims paying ability of A or better.

(2) Itshall state that it is not cancelable or nonrenewable unless written notice by registered or
certified mail is given to the other party to the policy and to the Bureau at least 45 days
before termination by the party desiring to cancel or not renew the policy.

(3) It shall state that if the fund is unable to make benefit payments under the act and the
Occupational Disease Act due to insolvency or bankruptcy, the excess carrier shall make
the payments to other parties involved in the paying of the fund’s obligations, as directed by
the Bureau, subject to the policy’s retentions and limits.
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(d)

(4) Itshall state that the following apply toward reaching the retention amount in the excess contract:
(i) Payments made by the fund.

(i)  Payments made on behalf of the fund under a surety bond or other forms of security
as required under this subchapter.

(i) Payments made by the Self-Insurance Guaranty Fund.

(5) It shall state that it applies to any losses of a fund under the act and the Occupational
Disease Act; it may not exclude coverage for any categories of injuries or diseases
compensable under the act or the Occupational Disease Act.

A certificate of the excess insurance obtained by the fund shall be filed with the Bureau together
with a certification that the policy fully complies with subsection (c).

§ 125.150. Runoff fund

(a)

()

A runoff fund shall pay any obligations, prepare reports and administer transactions associated
with the period when it was an approved fund. A runoff fund shall continue to comply with
appropriate provisions of this subchapter as determined by the Bureau.

A runoff fund shall file an annual report with the Bureau by a date prescribed by the Bureau on a
prescribed form. This report shall be filed until all cases incurred by the runoff fund when it was a permittee
are closed. The report shall include the information outlined in section 815(b) of the act (77 P. S. § 1036.15(b)).

§ 125.151. Claims service companies

(a)

(b)

(c)

A claims service company desiring to engage in the business of handling and adjusting claims for
a fund shall register with the Bureau as provided under section 441(c) of the act (77 P. S. §
997(c)), and regulations thereunder, on a prescribed form before entering into any contract to
provide these services. The service company shall answer the questions on the registration form
and shall swear to the information provided on the form.

A claims service company shall have adequate facilities and employ competent staff to provide
claims services in a manner which fulfills a fund’s obligations under the act, the Occupational
Disease Act and this part. A claims service company which reportedly or unreasonably fails to
provide claims adjusting or services promptly with the results that compensation is not paid as
required under the act or the Occupational Disease Act may have the privilege of conducting the
business revoked or suspended under section 441(c) of the act.

The claims service company shall employ at least one person on a full-time basis who has the knowledge
and experience necessary to service claims under the act and the Occupational Disease Act. A resume
covering that person’s background shall be attached to the registration form of the claims service company

§ 125.152.Board of trustees

(a)

(b)

(c)

The board of trustees of a fund shall establish the fund’s policies, ensure its fiscal stability and engage and
delegate functions to its administrator, fiscal agent and service companies on behalf of the plan committee.

Trustees shall be appointed by a fund’s plan committee in accordance with the trust agreement
and the bylaws.

At least 2/3 of a fund’s trustees shall be members of its plan committee. A member may not be
represented by more than one trustee on the board of trustees. A fund’s administrator, service companies
or an officer, owner, employe of or another person or corporation affiliated with the administrator or
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(d)

()

service companies may not serve as a voting trustee, unless the administrator or service company is an
organization consisting of political subdivisions, the income of which is not subject to Federal income
taxation. An administrator or service company may serve as a nonvoting trustee.

Each trustee shall act as a fiduciary for the benefit of employees of members and shall carry out
his powers and responsibilities under the trust agreement independent of any powers and
responsibilities he may possess or exercise as an employee, officer or director of a member.

If an association of employers assist in the establishment of more than one fund, the plan committees
of the several funds may decide to participate in a single board of trustees to oversee the operations
of the several funds. The following restrictions and requirements apply to that single board of trustees:

(1) Each of the several funds shall be equally represented on the board of trustees.

(2) The pledge of joint and several liability of a member of a fund applies only to the liabilities
and obligations of that member’s fund; it does not apply to the other funds participating in
the single board of trustees.

(3) Only the trustee-representatives of a specific fund shall vote on matters relating to the
amendment of that fund’s trust agreement or bylaws.

(4) Onlythe trustee-representatives of a specific fund shall set policies and make determinations
governing the admission of members and the requirements for membership in that fund.

(5) Atleast 2/3 of the single board of trustees shall be members of the plan committees of the
several funds. Other restrictions on the makeup of the board outlined under subsection (c)
also apply to the single board of trustees.

8 125.153. Additional powers of Bureau

In addition to the powers enumerated elsewhere in this subchapter and the act, the Bureau will have the
authority, after notice and opportunity for hearing, to suspend a fund’s operation, to issue cease and
desist orders and to order corrective actions if a fund, its administrator or service companies are in
violation of this subchapter or the act.

§ 125.154. Hearings

(a)

(b)

(c)

(d)

()

The Director of the Bureau will assign appeals to decisions or orders issued under this subchapter
and Article V111 of the act (77 P.S 88 1036.1 — 1036.18) to a hearing officer who will schedule
a de novo hearing on the appeal from the initial decision or order. The applicant or the fund will
receive reasonable notice of the hearing date, time and place.

The hearing will be conducted in a manner to provide the applicant or the fund and the Bureau the
opportunity to be heard. The hearing officer will not be bound by strict rules of evidence. Relevant
evidence of reasonably probative value may be received into evidence. Reasonable examination
and cross-examination of witnesses will be permitted.

Testimony will be recorded and a full record kept of the proceeding. The Bureau and the applicant
or the fund will be provided the opportunity to submit briefs addressing issues raised.

Following the close of the record, the hearing officer will promptly issue a written decision and order.
The decision and order will include relevant findings and conclusions, and state the rationale of the
decision. The decision will be served upon the applicant or the fund, the Bureau and counsel of record.

An applicant, fund or the Bureau, aggrieved by a decision rendered under subsection (d), may
appeal the decision to Commonwealth Court.
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§ 125.155.

§ 125.156.

§ 125.201.

§ 125.202.

Homogeneity

(a) The definition of “homogeneous employer” under section 801 of the act (77 P. S. § 1036.1) and
under § 125.132 (relating to definitions) is deemed satisfied as to employers who have been
assigned to the same classification series if the members derive a majority of their contributions
from codes within the same classification group listed in a manual of risk classes approved by the
Commissioner of the Insurance Department under Article VII of the act (77 P. S. 8§ 1035.1 —
1035.22).

(b)  The definition of “homogeneous employer” under section 801 of the act and under § 125.132 is deemed
satisfied as to employers engaged in the same or similar types of business if the members have been
assigned to the same two-digit major group of the four-digit Standard Industrial Classification system
published by the Federal Office of Management and Budget or if the members have been assigned to
three-digit industry groups outside of the primary two-digit major group which the Bureau has determined
share substantial common aspects of production or services with the industries within the primary two-
digit major group.

(c) Prospective members affiliated through common ownership or control shall be considered one
employer for the purpose of calculating the number of homogeneous employers participating in a
fund.

(d) Political subdivisions are homogeneous employers. Political subdivisions may not participate in
funds which include employers who are not political subdivisions.

Computation of time

Unless otherwise provided, reference to “days” in this subchapter shall mean calendar days. For purposes
of determining timeliness of filing and receipt of documents transmitted by mail, 3 days shall be presumed
added to the prescribed period. If the last day for filing a document is a Saturday, Sunday, legal holiday
or a day on which the Bureau’s offices are closed, the time for filing shall be extended to the next
business day. Transmittal by mail shall mean by first-class mail.

SUBCHAPTER C. SELF-INSURING GUARANTY FUND
Purpose

This subchapter is promulgated under sections 435 and 908 of the act (77 P. S. §8 991 and 1037.8) to
provide regulatory guidelines for uniform and orderly administration of the guaranty fund.

Definitions

The following words and terms, when used in this subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Act — The Workers’ Compensation Act (77 P. S. §8 1 — 1038.2).

Basis of premium — The basis for the computation of an employer’s workers’ compensation insurance
premium, such as employe remuneration paid by the employer.

Bureau — The Bureau of Workers’ Compensation of the Department.
Compensation — Compensation as defined in section 901 of the act (77 P. S. 8 1037.1).

Custodial accounts — The two distinct and separate accounts of the guaranty fund established under
section 902(c) of the act (77 P. S. § 1037.2(c)). One account is to be used exclusively to pay benefits
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arising from defaulting individual self-insurers and one account is to be used exclusively to pay benefits
arising from defaulting group self-insurance funds.

Default — The failure of a self-insurer to pay compensation due to the self-insurer’s financial inability
or the self-insurer filing for bankruptcy or being declared bankrupt or insolvent.

Department — The Department of Labor and Industry of the Commonwealth.
Employer — An employer as defined in section 901 of the act.
Guaranty fund — The guaranty fund as defined in section 901 of the act.

Manual premium — The sum of an employer’s basis of premium for each classification for the 12-
month period immediately prior to the effective date of its individual self-insurance status under section
305 of the act (77 P. S. 8 501) or of its membership in a group self-insurance fund under Article V111 of
the act (77 P. S. 88 1036.1 — 1036.18) multiplied by the applicable SWIF rate in effect at the time of the
issuance of the insurance policy immediately prior to the employer’s individual self-insurance status or
its membership in a group self-insurance fund.

Modified manual premium — An employer’s manual premium multiplied by its experience modification
factor for the insurance policy immediately prior to the employer’s individual self-insurance status or its
membership in a group self-insurance fund, before adjustments or discounts.

New individual self-insurer —An employer operating as a self-insurer under its first permit, including an employer
operating as a self-insurer under its first permit following the lapse of a previous period of self-insurance.

New group self-insurance fund — A group self-insurance fund initiating operation under the act.
Occupational Disease Act — The Pennsylvania Occupational Disease Act (77 P. S. 8§ 1201 — 1603).

Runoff group self-insurance fund — A group self-insurance fund which voluntarily terminated the permit issued
to it under Article V111 of the act or a group self-insurance fund whose permit was revoked by the Bureau.

Runoff individual self-insurer — An employer that had been a self-insurer under section 305 of the act (77 P. S. § 501)
and section 305 of the Occupational Disease Act (77 P. S. 8 1405) but no longer maintains a current permit.

Security — Security as defined in section 901 of the act.

Self-insurer — A self-insurer as defined in section 901 of the act, including a runoff individual self-
insurer and a runoff group self-insurance fund.

Self-insurer accounts — Individual segregated subaccounts of the custodial accounts for the deposit of
funds received from security demanded under section 904(d)(2)(ii) of the act (77 P. S. § 1037.4(d)(2)(ii)).

SWIF — The State Workers’ Insurance Fund.

SWIF rate — The amount per unit of exposure which SWIF charges for insurance, calculated by
multiplying the lost cost charge for a classification by the SWIF lost cost multiplier.

§ 125.203. Default

(a) Upon receipt of information that a self-insurer has failed to pay compensation due under the act or
the Occupational Disease Act, the Bureau will investigate whether the failure to pay compensation
has occurred and, if it has, determine the reason for that failure.
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§ 125.204.

§ 125.205.

§ 125.206.

§ 125.207.

(b) If the Bureau determines that the failure to pay compensation may be due to the self-insurer’s
financial inability to pay compensation, the Bureau will notify the self-insurer of its determination
and direct the compensation to be paid within 15 days of the receipt of the notice.

(c) Ifthe self-insurer fails to pay the compensation as directed within 15 days, the Bureau will declare the
self-insurer in default. The Bureau also may at any time declare a self-insurer to be in default if the self-
insurer fails to pay compensation due to a filing for bankruptcy or being declared bankrupt or insolvent.

Procedures following default

(a) After the Bureau declares a default, it will determine whether the liabilities of the self-insurer
exceed or are less than the self-insurer’s security.

(b) Ifthe defaulting self-insurer’s liabilities are less than the security, the Bureau will notify the custodian
of the security that it shall utilize the security to cure the default. The Bureau will monitor payments
made by the custodian of the security to ensure that compensation is paid as due under the act or
the Occupational Disease Act.

(c) If at any time the defaulting self-insurer’s liabilities exceed or can reasonably be expected to
exceed the security, the Bureau will order payment of the security into a self-insurer account
within the appropriate custodial account. The funds deposited into each self-insurer account and
the interest thereon will be used solely for the payment of compensation or costs associated
therewith to employes of the defaulting self-insurer providing the security.

(d) After the assets of a self-insurer account have been exhausted, compensation shall be paid from
funds obtained through assessments made and collected under section 907 of the act (77 P. S. 8
1037.7) and related provisions of this subchapter and interest thereon.

Allocation of security

When a security instrument posted by a self-insurer applies to claims resulting from injuries and exposures
occurring both prior to and on or after the establishment of the guaranty fund, the Bureau may order
payment of a portion of the security into a self-insurer account under section 904 (d)(2)(ii) of the act (77
P. S. §1037.4(d)(2)(ii)) for the payment of compensation on claims resulting from injuries and exposures
occurring on or after the establishment of the guaranty fund. The portion of the security retained by the
custodian of the security shall be used for the payment of compensation on claims resulting from injuries
and exposures occurring prior to the establishment of the guaranty fund.

Payments to claimants

When payment of compensation is ordered by the Bureau from the guaranty fund relating to a defaulting
self-insurer, compensation in arrears to the claimants will be paid within 15 days of the issuance of the
order. After the initial payment of compensation, compensation will be paid in the same manner as the
defaulting self-insurer would be required to make those payments under the act or the Occupational
Disease Act.

Assessment of new individual self-insurer

As a condition for the issuance of a permit to operate as an individual self-insurer under section 305 of
the act (77 P. S. § 501), an applicant shall submit to the Bureau the calculation of its modified manual
premium on a form prescribed by the Bureau. Following the receipt of the calculation form and the
commencement of the applicant’s self-insurance status, the Bureau will issue a notice to the new self-
insurer assessing it for the guaranty fund based on 1/2% of its modified manual premium. The new self-
insurer shall pay the assessment in the time prescribed by the Bureau.
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§ 125.208.

§ 125.209.

§ 125.210.

§ 125.211.

§ 125.212.

Assessment of new group self-insurance fund

As a condition for the issuance of a permit to operate as a group self-insurance fund under Article V111
of the act (77 P. S. 88 1036.1 — 1036.18), an applicant shall submit to the Bureau the calculation of
each member’s modified manual premium on a form prescribed by the Bureau. Following the receipt of
the calculation forms and the commencement of the applicant’s group self-insurance status, the Bureau
will issue a notice to the new group self-insurance fund assessing it for the guaranty fund based on 1/2%
of the total of its members’ modified manual premiums. The new group self-insurance fund shall pay the
assessment within 30 days of the receipt of the assessment.

Assessment of new members of group self-insurance fund

As an existing group self-insurance fund adds new members, it shall submit the form prescribed by the
Bureau calculating each new member’s modified manual premium. Following the receipt of the calculation
form, the Bureau will issue to the group self-insurance fund a notice assessing it for the guaranty fund
based on 1/2% centum of the total of its new members’ modified manual premiums. The group self-
insurance fund shall pay the assessment within 30 days of the receipt of the assessment.

Assessment of existing self-insurer

(a) Ifthe liabilities of the guaranty fund exceed its assets, including funds deposited into the guaranty fund
under section 906(a)(1) of the act (77 P. S. 8 1037.6(a)(1)), the Bureau may assess self-insurers for the
additional amount needed to satisfy the liabilities under section 907(b)(1) of the act (77 P. S. § 1037.7(b)(1)).

(b)  The Bureau will give notice to each self-insurer of the amount assessed against the self-insurer under
this section. Payment of the assessment shall be made within 30 days of the receipt of the assessment.

(c) Assessment of a self-insurer under section 907 (b)(1) of the act shall be determined as follows:
the amount of compensation paid by the self-insurer during the preceding calendar year multiplied
by the quotient resulting from dividing the amount determined by the Bureau to carry out the
requirements of Article IX of the act (77 P. S. 8§ 1037.1 — 1037.8) by the total amount of
compensation paid by all self-insurers during the preceding calendar year. The amount of
compensation paid by the self-insurer and the total amount of compensation paid by self-insurers
shall be obtained from the annual reports filed with the Bureau under sections 445 and 446(e) of
the act (77 P. S. 8§ 1000.1 and 1000.2(g)).

(d) A self-insurer will not be assessed in any one calendar year more than 1% of the compensation
paid by that self-insurer during the previous calendar year.

Objections to assessment

Within 15 days after the receipt of an assessment notice issued against a self-insurer under Article IX of
the act (77 P. S. 8§ 1037.1 — 1037.8), the self-insurer may file objections with the Bureau if it believes
the assessment is excessive, erroneous, unlawful or invalid. The objector shall state in detail the grounds
for the objections. The Bureau, after notice to the objector, will hold a hearing upon the objections. After
the hearing, the Bureau will record its findings on the objections and will transmit to the objector, by
registered mail, notice of the amount, if any, charged against it in accordance with the findings. That
amount shall be paid by the objector within 10 days after receipt of notice of the findings unless the
objector initiates an action in the appropriate court within 10 days after receipt of the Bureau’s notice to
restrain the collection or payment of the assessment.

Calculation of outstanding liability

The Bureau may retain the services of a casualty actuary to project the outstanding liability of the
guaranty fund. Fees for actuarial services shall be an expense of the guaranty fund.
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TITLE 34. LABORAND INDUSTRY
PART VIIl. BUREAU OF WORKERS’ COMPENSATION

CHAPTER 131. SPECIAL RULES OFADMINISTRATIVE PRACTICE AND PROCEDURE

§ 131.1.

§ 131.2.

§ 131.3.

§ 131.4.

§ 131.5.

BEFORE WORKERS’ COMPENSATION JUDGES
SUBCHAPTER A. GENERAL PROVISIONS
Purpose

(a) The purpose of this chapter is to promote, consistent with fairness and due process, the orderly
and expeditious determination of proceedings before judges under the act and the Disease Law to
implement the remedial intent of the act and the Disease Law.

(b)  Subsection (a) supersedes 1 Pa. Code 8 31.2 (relating to liberal construction).

Scope

(a) This chapter applies to proceedings before judges under the act and the Disease Law.
(b)  Subsection (a) supersedes 1 Pa. Code § 31.1 (relating to scope of part).

Waiver and modification of rules

(a) The judge may, for good cause, waive or modify a provision of this chapter, except as otherwise
provided in 8 131.59b(a) (relating to mandatory mediation), upon motion of a party, agreement of
all parties or upon the judge’s own motion.

(b)  Subsection (a) supersedes 1 Pa. Code 8§ 33.61, 35.18, 35.54 and 35.55 and also supersedes 1 Pa.
Code Chapter 35, Subchapter D.

Applicability of General Rules of Administrative Practice and Procedure

(a) Thischapter is intended to supersede 1 Pa. Code Part Il (relating to General Rules of Administrative
Practice and Procedure). The General Rules of Administrative Practice and Procedure are not
applicable to activities of and proceedings before judges.

(b)  Subsection (a) supersedes 1 Pa. Code 8 31.4 (relating to information and special instructions).
Definitions

(a) The following words and terms, when used in this chapter, have the following meanings, unless the
context clearly indicates otherwise:

Act — The Pennsylvania Workers” Compensation Act (77 P. S. 88 1 — 1041.4 and 2501 — 2506).

Additional defendant — An insurance carrier, the Commonwealth or an employer, other than the
insurance carrier or employer against which the original petition was filed, joined under this chapter,
not including the Uninsured Employers Guaranty Fund.

Adjudicating judge — A judge assigned to hold hearings and issue decisions relating to a petition
or petitions.

Bureau — The Bureau of Workers’ Compensation of the Department.
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Bureau record — Official copies of documents received by the Bureau, on forms prescribed by the
Bureau, if forms prescribed by the Bureau are available, or official copies of documents received by
the Bureau on forms prepared by a party if no forms prescribed by the Bureau are available, which
record transactions between the parties and which are determined by the judge to pertain to the case.

Challenge proceeding — A proceeding governed by § 131.50a (relating to employee request for
special supersedeas hearing under section 413(c) and (d) of the act).

Claimant — An individual who files a petition for, or otherwise receives, benefits under the act or the
Disease Law.

Defendant — An employer, insurance carrier and the Commonwealth, unless specifically designated
individually and the Uninsured Employers Guaranty Fund, except for purposes of joinder, penalties
or assessment of counsel fees under section 440 of the act (77 P. S. § 996).

Department — The Department of Labor and Industry of the Commonwealth.

Director of Adjudication — The individual specified in section 1402 of the act (77 P. S. 8 2502).
Disease Law — The Pennsylvania Occupational Disease Act (77 P. S. 8§ 1201 — 1603).
Insurer — A workers’ compensation insurance carrier or self-insured employer, as applicable.

Judge — A workers’ compensation judge assigned by the Office of Adjudication as provided in
sections 401 and 401.1 of the act (77 P. S. 8 701 and 710) or assigned by the Office of Adjudication
to determine a petition filed under the act or the Disease Law.

Judge manager — A workers’ compensation judge with management responsibilities appointed
under the Civil Service Act (71 P. S. 8§ 741.1—741.1005).

Mandatory mediation — A mediation conducted by a mediating judge under § 131.59b (relating to
mandatory mediation).

Mediating judge — A judge assigned to mediate petitions in accordance with sections 401 and
401.1 of the act (77 P. S. 8§ 701 and 710) and this chapter.

Mediation — A conference conducted by a judge, having as its purpose an attempt to reconcile
any or all disputes under the act or this chapter existing between contending parties. Mediation
can be either mandatory or voluntary.

Office of Adjudication — The Office of the Department created under section 1401(a) of the act
(77 P. S. § 2501(a)).

Party — A claimant, defendant, employer, insurance carrier, additional defendant health care
provider and, if relevant, the Commonwealth and the Uninsured Employers Guaranty Fund. An
act required or authorized by this chapter, to be done by or to a party, may be done by or to that
party’s counsel of record.

Penalty proceeding — A proceeding governed by section 435(d) of the act (77 P. S. § 991(d)).

Records of work environment — Records and documents relating to work place health, safety,
hazards and exposure, including records or documents which may be obtained under the Worker
and Community Right-to-Know Act (35 P. S. §§ 7301 — 7320) and 29 CFR 1901.1 — 1928.1027
(relating to Occupational Safety and Health Administration, Department of Labor).
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(b)

Resolution hearing — A procedure established by the Office of Adjudication with the sole purpose
of providing a venue to present a compromise and release to a judge in an expedited fashion.

Statement previously made — A written statement signed or otherwise adopted or approved by the
persons making it, or a stenographic, mechanical, electrical, computer-generated or other recording, or
transcription thereof, which is a substantially verbatim recital of an oral statement by the person making
it and contemporaneously recorded. The term does not include statements made by parties which are
protected by the attorney-client privilege or which are protected as the work product of counsel.

Supersedeas — A temporary stay affecting a workers’ compensation case.

Uninsured Employers Guaranty Fund — The special fund established under Article XV1 of the
act (77 P. S. 88 2701—2708).

Voluntary mediation — A mediation conducted by a judge under § 131.59a (relating to voluntary
mediation) upon the agreement of the contending parties and the judge.

Subsection (a) supersedes 1 Pa. Code §8 31.3 and 33.33 (relating to definitions; effect of service
upon an attorney).

SUBCHAPTER B. TIME

8 131.11. Filing, service and proof of service

(a)

()

(c)

Whenever filing is required by this chapter, it is deemed complete upon one of the following:
(1) Delivery in person.

(2)  Ifbyelectronic submission, upon receipt at the electronic address and in a format as prescribed
by the Department and published in the Pennsylvania Bulletin or the Department’s web
site located at www.dli.state.pa.us.

(3) If by mail, upon deposit in the United States Mail, as evidenced by a United States Postal
Service postmark, properly addressed, with postage or charges prepaid.

Whenever service is required by this chapter, it is deemed complete upon one of the following:
(1) Delivery in person.

(2) If by electronic submission, upon receipt and in a format as prescribed by the Department
and published in the Pennsylvania Bulletin or the Department’s web site located at
www.dli.state.pa.us.

(3) If by mail, upon deposit in the United States Mail, as evidenced by a United States Postal
Service postmark, properly addressed, with postage or charges prepaid, except as provided
in 8 131.81(b) (relating to subpoenas).

Any notice or other written communication required to be served upon or furnished to a party shall
also be served upon or furnished to the party’s attorney in the same manner as it is served upon
the party.
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§ 131.12.

§ 131.13.

(d)

()

()

Whenever a proof of service is required by this chapter, the proof of service must contain the following:
(1) A statement of the date of service.
(2) The names of the judge and others served.

(3) The mailing address, the applicable zip code and the manner of service on the judge and
others served, and, if applicable, the electronic address to which service was made.

Unless otherwise specifically provided in this chapter, whenever the filing or service is required to
be made upon the Bureau, it shall be made to the principal office of the Bureau at: 1171 South
Cameron Street, Harrisburg, Pennsylvania 17104-2501, (717) 783-5421, or another address and
telephone number as may be published in the Pennsylvania Bulletin or the Department’s web
site located at www.dli.state.pa.us. Electronic filing and service on the Bureau shall be at the
electronic address and in a format as prescribed by the Bureau and published in the Pennsylvania
Bulletin or the Department’s web site located at www.dli.state.pa.us.

Subsections (a) — (e) supersede 1 Pa. Code 88§ 31.5, 31.11, 31.13, 31.14, 31.26, 33.32 and 33.34 — 33.36.

Modification of time

(a)

(b)

(c)

Except for answers to petitions as set forth in 8 131.33 (relating to answers except answers to
petitions for joinder and challenge proceedings), the time fixed or the period of time prescribed in
this chapter may, in the exercise of sound discretion and for good cause, be shortened or extended
by the judge upon the judge’s motion or at the request of a party.

Modifications of time, other than continuances or postponements of hearings, will be governed by
the following:

(1) Requests for extensions of time shall be filed at least 3 days before the time specified or as
shortened or extended. Requests made within 3 days prior to the time specified or as shortened
or extended may be considered if the judge is satisfied that the circumstances relating to the
request occurred within those 3 days. After the expiration of the time specified, the act may
be permitted to be done if reasonable grounds are shown for the failure to act within the
time specified or as previously shortened or extended.

(2) Requests for extensions of time shall be made in writing and state the facts upon which the request
rests. During the course of a hearing, the request may be made by oral motion to the judge.

(3) Requests for extensions of time, except those made orally at a hearing, shall be filed with the
judge, served upon all parties, and a proof of service of same shall be filed with the judge.

Subsections (a) and (b) supersede 1 Pa. Code 8§ 31.6, 31.11, 31.15 and 35.18.

Continuances or postponements of hearings

(a)
(b)

(c)

It is the intent of this chapter to discourage repeated continuances or postponements of hearings.

Parties shall make every effort to avoid continuances or postponements by the prompt scheduling
and submission of expert and medical testimony and by the prompt presentation of lay testimony.

A continuance or postponement may be granted as set forth in this chapter for good cause shown
at the discretion of the judge, if the continuance or postponement is consistent with this chapter
and its purpose of providing an orderly and expeditious determination of proceedings before judges.
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(d)

()

()

(@)

(h)

(i)

()

Requests for a continuance or postponement must be:

(1) Made in writing or at a hearing. If not made in writing or at a hearing, confirmed in writing
as required by this subsection and served as required by subsection (h).

(2) Made not later than 10 calendar days prior to the hearing date, except as set forth in subsection (f).

Prior to the request for a continuance or a postponement, the party requesting the continuance or
postponement shall ascertain the position of all counsel of record and unrepresented parties in the case relating
to the continuance or postponement and shall advise the judge of the foregoing at the time of the request.

A request for a continuance or postponement made within 10 calendar days prior to the hearing
date will not be considered unless the judge is satisfied that circumstances relating to the requested
continuance or postponement occurred within 10 calendar days of the hearing date.

Requests for a continuance or postponement or written confirmation of the continuance or
postponement must contain at least the following information:

(1) The identity of the requesting party.

(2) A detailed statement of the position of all counsel of record and unrepresented parties on
the request for a continuance or postponement or an explanation of why counsel of record
or unrepresented parties could not be contacted.

(3) A detailed statement of the reasons why the continuance or postponement is requested and
the date on which the need to request a continuance or postponement arose.

(4) A summary of prior continuances or postponements in the case, at whose request the
continuances or postponements were granted and the position of other parties in each
continuance or postponement.

A party requesting or confirming in writing a request for a continuance or a postponement other than a
request made at a hearing shall serve a copy of the request or the confirmation upon all counsel of
record, unrepresented parties and the judge. Counsel requesting or confirming in writing a request for
a continuance or a postponement shall serve a copy of the request or confirmation on counsel’s client.

Anyone requesting a continuance or postponement shall concurrently with the service of the
request or the confirmation file a proof of service with the judge.

In ruling on requests for a continuance or postponement, the judge may consider one or more of
the following, giving consideration to subsection (a):

(1) The positions of the various parties relating to the request for a continuance or postponement.

(2) The number of prior continuances or postponements or denials of continuances or
postponements and at whose request they were granted or denied.

(3) Whether the requested continuance or postponement will work an undue hardship on a
party.

(4) The unavailability of the parties, witnesses or counsel.
(5) The illness or death of the parties or counsel or members of their immediate families.

(6) The desirability of unrepresented parties obtaining counsel.
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§ 131.14.
§ 131.15.

§ 131.21.

(7)  The necessity to replace the services of an expert witness who becomes unavailable.

(8) Another reason deemed by the judge to be for good cause shown and consistent with this
chapter and the purposes of the act and the Disease Law.

(k)  Ascheduling conflict in another tribunal may be considered but may or may not be determinative.

()  Ifacontinuance or a postponement is granted, the judge may impose conditions and direct action
by the parties which the judge deems reasonable under the circumstances.

(m) Inaddition to the conditions and actions referred to in subsection (1), the judge may:

(1) Determine why the proceeding should not be dismissed for lack of prosecution or grant the
relief sought without the receipt of further evidence or testimony upon the making of appropriate
findings of fact.

(2) Schedule a hearing to determine whether to impose penalties under section 435(d) of the
act (77 P. S. § 991(d)) and issue an appropriate written order.

(3)  Issue awritten order modifying in whole or in part a supersedeas order or denial previously entered or
modifying an order previously entered upon a showing of compliance with the directions of the judge.

(4) Issue a written order at the end of the case, in the case of a claim petition, with appropriate
findings of fact, directing that interest be disallowed. The judge may limit the disallowance
of interest to a specified period on good cause shown.

(5) Issue a written order with appropriate findings of fact closing the record and deciding a
case if a party has unreasonably delayed the proceeding.

(n)  Subsections (a) — (m) supersede 1 Pa. Code 8§ 31.15, 33.33 and 35.102 (relating to extensions
of time; effect of service upon an attorney; and hearing calendar).
[Reserved]

Computation of time

(a)

(b)

Except as otherwise provided by law, in computing a period of time prescribed or allowed by this chapter,
the day of the act, event or default after which the designated period of times begins to run may not be
included. The last day of the period so computed shall be included, unless it is Saturday, Sunday or a legal
holiday in this Commonwealth, in which event the period shall run until the end of the next day which is
neither a Saturday, Sunday nor a legal holiday. A part-day holiday shall be considered as other days and not
asalegal holiday. Intermediate Saturdays, Sundays and legal holidays shall be included in the computation.

Subsection (a) supersedes 1 Pa. Code § 31.12 (relating to computation of time).
SUBCHAPTER C. FORMAL PROCEEDINGS
GENERAL

Identifying number

(a)

()

Pleadings, documents and other submittals filed in a proceeding shall be identified by an identifying
number assigned by the Bureau.

Subsection (a) supersedes 1 Pa. Code § 31.5, 33.1 and 33.51 (relating to communications and
filings generally; title; and docket).
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8 131.22. Transfer of cases or petitions on agreement of all parties

§ 131.23

(a)

()

If the transfer of the case is agreed to by the Office of Adjudication, the parties and the judge, the
Office of Adjudication will promptly reassign the case or petition. Notice of reassignment will be
given to all parties.

Transfer or reassignment under subsection (a) will take place prior to the date of the first hearing
unless circumstances dictate otherwise.

. [Reserved]

§ 131.24. Recusal of judge

§ 131.25

§ 131.30.

§ 131.31.

§ 131.32.

(a)
(b)

(c)

The judge may recuse himself on the judge’s own motion.

A party may file a motion for recusal, which shall be addressed to the judge to whom the proceeding
has been assigned. The judge will conduct an evidentiary hearing and issue a decision within 15 days
following receipt of the evidentiary hearing transcript and post-hearing submissions of the parties. The
decision will be interlocutory, unless the judge certifies the record for immediate appeal to the Board.

Subsections (a) and (b) supersede 1 Pa. Code 88§ 35.54, 35.55, 35.186, 35.190 and 35.225 and also
supersede 1 Pa. Code Chapter 35, Subchapter D.

. — 131.29 [Reserved]

(a)

(b)

(a)

()

(a)
(b)

(c)

Consolidation

Where proceedings involve a common question of law or fact, the judge may consolidate the
proceedings for hearing on all matters in issue, and may make any appropriate orders concerning
the conduct of the proceedings to avoid any unnecessary costs or delay.

Subsection (a) supersedes 1 Pa. Code § 35.45 (relating to consolidation).

PLEADINGS

Form of pleadings

All proceedings, except challenges under sections 413(c) and 413(d) of the act (77 P. S. 88 774.2
and 774.3), shall be initiated by petition

Subsection (a) supersedes 1 Pa. Code §§ 33.1 — 33.4, 33.11, 33.12 and 35.17.

Petitions except petitions for joinder and challenge proceedings

Petitions shall be in the form prescribed by the Bureau.

If the petition is filed on a Bureau petition form, an original and the number of copies specified on
the petition form shall be filed with the Bureau. If there is no applicable Bureau petition form
available, an original of the petition shall be filed with the Bureau. The Bureau will serve a notice of
assignment specifying the judge to whom the petition has been assigned. The notice will be served on
the parties named in the petition.

Concurrently with filing the petition with the Bureau, the moving party shall serve a copy of the
petition on all other parties, including the insurance carrier, if the insurance carrier is known, and
on the attorneys of all other parties, if the attorneys are known.
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§ 131.33.

§ 131.34.

§ 131.35.

§ 131.36.

(d) The material facts on which a cause of action or defense is based shall be stated in a concise and
summary form.

(e) Subsections (a) — (d) supersede 1 Pa. Code 88§ 31.26, 33.15, 33.21 — 33.23, 33.31, 33.32, 33.37,
35.1,35.2,35.5—35.7,35.9—35.11, 35.14, 35.17 — 35.20, 35.23, 35.24 and 35.27 — 35.32.

Answers except answers to petitions for joinder and challenge proceedings

(a) Answers to all petitions except petitions for joinder and challenge proceedings shall be filed in
accordance with section 416 of the act (77 P. S. § 821) within 20 days after the date of assignment
by the Bureau to the judge.

(b)  If the answer is filed on a Bureau answer form, an original and the number of copies specified on
the answer form shall be filed with the judge to whom the petition has been assigned. If there is no
applicable Bureau answer form available, an original of the answer shall be filed with the judge to
whom the petition has been assigned.

(c) Concurrently with filing the answer with the judge, the responding party shall serve a copy of the
answer on unrepresented parties and on counsel of record.

(d)  Ananswer shall admit or deny each averment of fact in the petition or any part of the averment to
which it is responsive. A party denying only a part of the averment shall specify so much of it as
is admitted and shall deny the remainder. Where applicable, admissions and denials in an answer
shall refer to the specific paragraph in which the averment admitted or denied is set forth.

(e)  Subsections (a) — (d) supersede 1 Pa. Code 88 33.15, 33.37, 35.35 — 35.41, 35.54, 35.55 and
35.161 and also supersede 1 Pa. Code Chapter 35, Subchapter D.

Other filings

(a)  Unless otherwise specifically provided by this chapter, the party filing or submitting a document to the
judge shall serve an original on the judge and shall serve a copy on unrepresented parties and
counsel of record.

(b)  Subsection (a) supersedes 1 Pa. Code 88 31.24, 31.25, 33.42, 35.51 and 35.169.
Amendments to pleadings

(a) A party has the right to amend a pleading at any time in a proceeding before a judge, unless the
judge determines that another party has established prejudice as a result of the amendment.

(b)  Subsection (a) supersedes 1 Pa. Code §8 33.41, 33.42, 35.40 and 35.48 — 35.51.
Joinder

(a)  Aparty desiring to join another defendant to assert a claim relevant to the pending petition may do
so as a matter of right by filing a petition for joinder.

(b) A petition for joinder shall set forth the identity of employers and insurance carriers sought to be
joined and the reasons for joining a particular employer or insurance carrier as well as the specific
facts and the legal basis for the joinder.

(c) The petition for joinder shall have attached to it copies of petitions and answers previously filed
and a list of the dates and locations of all prior hearings held and depositions taken.
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(d)

()

()

(@)

(h)
(i)

0)

(k)
()
(m)

An original and the number of copies specified on the Bureau petition for joinder form shall be
filed no later than 20 days after the first hearing at which evidence is received regarding the
reason for which joinder is sought, unless the time is extended by the judge for good cause shown.

The petition for joinder shall be filed with the Bureau and an original of any answer shall be filed
with the office of the judge to whom the case has been assigned.

An answer to a petition for joinder shall be filed in accordance with section 416 of the act (77 P. S. § 821)
within 20 days after the date of assignment by the Bureau to the judge and may include a motion
to strike.

A party filing a petition for joinder or an answer to it shall serve unrepresented parties and counsel of record.
A proof of service shall be attached to the petition for joinder or answer.

After joinder, the original petition shall be deemed amended to assert a claim of the claimant
against an additional defendant. The additional defendant is liable to any other party as the judge
orders. The additional defendant shall have the same rights and responsibilities under this chapter
as the original defendant.

The judge may strike the petition for joinder, and the judge may order the severance or separate
hearing of a claim presented therein, or as a result of the joinder.

The judge will issue an order when the motion to strike a petition for joinder is granted.
An order to strike a petition for joinder does not preclude or delay further proceedings before the judge.

Subsections (a) — (1) supersede 1 Pa. Code 88§ 31.5, 33.41, 33.42, 35.11, 35.35, 35.40, 35.48 — 35.51,
35.54 and 35.55 and also supersede 1 Pa. Code Chapter 35, Subchapter D.

§ 131.37. — 131.39 [Reserved]

§ 131.40. Frivolous pleadings

§ 131.41.

If a judge determines after a hearing that a petition or other pleading is frivolous, the judge may, upon the
judge’s own motion or upon motion by a party, issue a decision dismissing the petition or pleading or issue
some other decision within the judge’s discretion.

SUPERSEDEAS

Request for supersedeas or reconsideration of supersedeas

(a)

(b)

(c)

(d)

When a petition contains a request for supersedeas, or when a request for supersedeas is made,
the judge may rule on the request only after a hearing.

After a hearing, the judge may grant or deny the request for supersedeas in whole or in part. The
grant or denial may be for specified or indefinite periods and may be subject to conditions that the
judge orders to implement the intent of the act, Disease Law or this chapter. If a supersedeas has
been granted or denied in whole or in part, the judge may, upon request or on the judge’s own
motion, and after hearing, review and modify the grant or denial as warranted.

The decision of a judge on a request for or reconsideration of a supersedeas is an interlocutory
order.

Subsections (a) — (c) supersede 1 Pa. Code 88 35.190 and 35.225 (relating to appeals to agency
head from rulings of presiding officers; and interlocutory orders).
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8 131.42. Evidence relating to supersedeas

(a)

()

A party has the right to submit, and the judge may consider, one or more of the following solely in
relation to a request for supersedeas.

(1) Testimony of a party or witness.
(2) The report of a physician.
(3) Therecords of a physician, hospital, clinic or similar entity.

(4)  The written statements or reports of another person expected to be called by a party at the
hearing of the case.

(5) Thereport of an organization or governmental body or agency stating the right of the claimant
to receive, be denied, have increased or decreased benefits, and the amount of the benefits
being paid or payable to the claimant.

(6) Other materials relevant to the request for supersedeas.

Subsection (a) supersedes 1 Pa. Code 88 35.137, 35.138, 35.161, 35.162 and 35.166.

8 131.43. Disposition of request for supersedeas

(a)

()

The judge hearing the request for supersedeas will, within 14 days of the hearing, issue a written
decision on the request for supersedeas, if granted. Unless a supersedeas is granted by a written
order, it will be deemed denied from the date of filing of the request.

Subsection (a) supersedes 1 Pa. Code §8 35.190 and 35.225 (relating to appeals to agency head
from rulings of presiding officers; and interlocutory orders).

§ 131.44. — 131.48 [Reserved]

8 131.49. Disposition of automatic request for special supersedeas under section 413(a.1) of the act
(77 P. S. 8 774(1))

(a)

(b)

(c)

The filing of a petition alleging full recovery, accompanied by a physician’s affidavit to that effect,
which was prepared in connection with an examination of the employee no more than 21 days
from the filing of the petition, shall act as an automatic request for supersedeas.

A special supersedeas hearing will be held within 21 days of the assignment of the petition filed
under this section.

The judge will approve the request for supersedeas if prima facie evidence of a change in the
medical status or of any other fact which would serve to modify or terminate the payment of
compensation is submitted at the hearing, unless the employee establishes by a preponderance of the
evidence a likelihood of prevailing on the merits of the employee’s defense. In making this determination
the judge will consider the physician’s affidavit alleging full recovery and may consider the following:

(1) The report of the physician.
(2) The testimony of a party or witness.

(3) Therecords of a physician, hospital or clinic or other similar entity.
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§ 131.50.

§ 131.50a.

(d)

()

(4) The written statements or reports of another person expected to be called by a party at the
hearing of the case.

(5) Other evidence relevant to the request for supersedeas.

If the judge to whom the special supersedeas request has been assigned fails to hold a hearing
within 21 days of assignment of the request to the judge or fails to issue a written order within 7
days of the hearing of the supersedeas request, the automatic request for supersedeas will be
deemed denied. The automatic request for supersedeas will remain denied until the judge issues a
written order granting the supersedeas, in whole or in part.

Subsections (a) — (d) supersede 1 Pa. Code 88 35.137, 35.138, 35.161, 35.162, 35.166, 35.190
and 35.225.

Return to work — modification or suspension

(a)
(b)

(c)

(d)

If an employee returns to work; the insurer may modify or suspend the workers’ compensation benefits.

The insurer shall complete and file the form prescribed by the Bureau. The form shall be provided
to the employee, employee’s counsel, if known, and the Bureau within 7 days of the effective date
of the suspension or modification of the workers’ compensation benefits.

When the insurer previously modified or suspended the employee’s benefits under sections 413(c)
or 413(d) of the act (77 P. S. 88 774.2 and 774.3), to effectuate a subsequent modification or
suspension of the employee’s workers’ compensation benefits, the insurer shall file the form
specified in subsection (b), indicating the change in the employee’s wages and corresponding
change in the employee’s workers’ compensation benefits.

Subsections (a) — (c) supersede 1 Pa. Code § 33.33 (relating to effect of service upon an attorney).

Employee request for special supersedeas hearing under section 413(c) and (d) of the act

(a)

()
(c)

(d)

()

(f)

9)

This section governs the disposition of an employee’s request for a special supersedeas hearing
made in connection with a challenge to the suspension or modification of workers’ compensation
benefits under sections 413(c) and 413(d) of the act (77 P. S. 8§ 774.2 and 774.3).

Aspecial supersedeas hearing will be held within 21 days of the employee’s filing of the notice of challenge.

During the course of a challenge proceeding, the issues are limited to determining whether the
claimant has stopped working or is earning the wages stated in the Notice of Suspension or Maodification
under sections 413(c) or 413(d) of the act and the challenge shall be decided only on those issues.

If the employer has filed a separate petition requesting supersedeas, the judge may receive evidence and
issue a separate decision on the request for supersedeas if the judge determines the claimant will not be
prejudiced by the introduction of evidence on the supersedeas request at the time of the challenge proceeding.

The judge to whom the notice of challenge has been assigned will issue a written order on the
challenge within 14 days of the hearing.

If the judge fails to hold a hearing within 21 days or fails to issue a written order approving the
suspension or modification of benefits within 14 days of the hearing, the insurer shall reinstate the
employee’s workers’ compensation benefits at the weekly rate the employee received prior to the
insurer’s suspension or modification of benefits under sections 413(c) or 413(d) of the act.

Subsections (a) — (f) supersede 1 Pa. Code 88 35.161, 35.162, and 35.190 (relating to form and admissibility
of evidence; reception and ruling on orders; and appeals to agency head from rulings of presiding officers).
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HEARING PROCEDURE

§ 131.51. Assembly of medical records

The moving party shall assemble medical records to the extent practical prior to the filing of a petition.

8§ 131.52. First hearing procedures

(a)

(b)

(c)

(d)

()

The purpose of this chapter is to provide a fair and prompt hearing process, to allow all parties to
introduce appropriate evidence and to receive a timely decision from the judge. Where practicable
and appropriate, the entire record relating to any petition shall be completed at the initial hearing,
recognizing that the hearing process may differ based upon several variables including geographic
location, number of parties involved, case volume and availability of experts for testimony.

The hearing process chosen in any specific case, including a determination of whether testimony
will be accepted at the initial hearing, is within the discretion of the judge. At or before the initial
hearing by written order or on the record, the judge shall establish:

(1) Specific deadlines for the presentation of evidence by the parties.
(2) Dates for future hearings.

(3) Specific date and time for the mediation conference unless, for good cause shown, the
judge determines at the first hearing or subsequently that mediation would be futile.

(4) Dates for setting any medical examinations to be scheduled consistent with § 131.53(qg)
(relating to procedures subsequent to the first hearing).

The moving party, at the first hearing, shall advise the judge and opposing parties of the following:
(1) Allegations and issues of fact and law involved in the moving party’s petition.

(2) Proposed amendments to pleadings.

(3) Stipulations of fact.

(4) Names, addresses and method of presentation of witnesses.

(5) Whether the items and information specified in § 131.61(a) (relating to exchange of
information), which are intended to be used as evidence or exhibits, have been provided to
the responding party at or before the first hearing.

(6) Dates of depositions.
(7)  Estimate of hearing time.
(8) Other subjects which may aid in the disposition of the proceeding.

The moving party, at the first hearing, unless otherwise directed by the judge, shall offer and have
marked for identification available exhibits of the moving party.

The parties shall provide the judge with all documents required by law to be filed with the Bureau
and which are relevant to issues in dispute with the same injury date and pertaining to the same
claim. The judge will place those documents in evidence along with any other documents required
to be filed by law with the Bureau or prior judges and which the judge deems relevant to the
proceeding. The judge and the employee may not introduce the First Report of Injury into evidence.



Revised October 2009

RULES AND REGULATIONS

()
(@)
(h)

Evidence furnished under this section does not become part of the record, unless otherwise admissible.
Unless otherwise ordered by the judge, the moving party shall present testimony.

Subsections (a) — (g) supersede 1 Pa. Code 88 35.123, 35.125—35.128, 35.155, 35.164 and 35.1609.

8 131.53. Procedures subsequent to the first hearing

(a)

(b)

(c)

(d)

()

()

(9)

(h)

Within 45 days after the date of the first hearing actually held, the responding party shall comply with
8§ 131.52(c) (relating to first hearing procedures) and shall submit, in writing, to the judge, with copies
to counsel of record and unrepresented parties, the items and information specified in § 131.52(c).

The responding party, in accordance with the directions of the judge, shall offer and have marked
for identification the responding party’s exhibits.

The judge may issue an order directing the parties to proceed with the litigation in a manner that
promotes expeditious resolution and avoids delay.

The parties or the judge may request a conference at any time which may be held in person, by
telephone, video, or any other electronic manner as directed by the judge.

A party wishing to present testimony in the form of rebuttal or surrebuttal shall notify the judge in
writing within 21 days after conduct of the hearing or deposition at which the testimony to be
rebutted or surrebutted has been given.

Following a request to present rebuttal or surrebuttal testimony, the testimony shall be presented
at a hearing or deposition provided the testimony shall be taken no later than 45 days after the
conclusion of the case of the party presenting the testimony or evidence to be rebutted or surrebutted.

Dates of the medical examinations, if not scheduled prior to the first hearing actually held, shall be
scheduled within 45 days after the first hearing actually held.

Subsections (a) — (g) supersede 1 Pa. Code 8§ 35.126—35.128, 35.137, 35.138 and 35.161—35.1609.

8 131.53a. Consolidated hearing procedure

(a)

(b)

(c)

One day trials or other consolidated hearing procedures may be scheduled and conducted pursuant
to this chapter to the extent practical. The judge may waive or modify this chapter as may be
appropriate and adopt and direct procedures which are fair and just for a determination of the issues
consistent with the act.

Subject to § 131.3(a) (relating to waiver and modification of rules) in cases proceeding under a
consolidated hearing procedure:

(1) Upon request, or on the judge’s own motion, testimony from a party or witness may be
taken by a trial deposition prior to the obligation of a party to conduct medical depositions, or
at another appropriate time to clarify the issues.

(2)  Upon request, a party shall have the opportunity to testify before the judge at the pretrial or
other hearing prior to the obligation of a party to conduct medical depositions, or at another
appropriate time to clarify the issues.

Subsections (a) and (b) supersede 1 Pa. Code §§ 35.101 — 35.106, 35.111 — 35.116, 35.121 —
35.128, 35.137, 35.138, 35.155 and 35.161 — 35.169.
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§ 131.53b. Bifurcation

§ 131.54.

§ 131.55.

(a)

(b)

The judge may, upon request or upon the judge’s own motion, consider bifurcation of issues to
promote expeditious resolution of cases.

Subsection (a) supersedes 1 Pa. Code 8§ 35.180 and 35.225 (relating to action on motions; and
interlocutory orders).

Manner and conduct of hearings

(a)

(b)

(c)

(d)

(e)

The judge will conduct fair and impartial hearings and maintain order. At the discretion of the
judge, the hearings may be conducted by telephone or other electronic means if the parties do not
object. Disregard by participants or counsel of record of the rulings of the judge shall be noted on
the record, and if the judge deems it appropriate, will be made the subject of a written report to the
Director of Adjudication together with recommendations.

If the participants or counsel are guilty of disrespectful, disorderly or contumacious language or
conduct in connection with a hearing, the judge may suspend the hearing or take other action as
the judge deems appropriate, including the submission of a written report to the Director of
Adjudication together with recommendations.

A witness whose identity has not been revealed as provided in this chapter may not be permitted to
testify on behalf of the defaulting party unless the testimony is allowed within the judge’s discretion.

In addition to subsections (a) — (c), the judge may proceed under § 131.13(m) (relating to
continuances or postponements of hearings).

Subsections (a) — (d) supersede 1 Pa. Code §§ 31.21 — 31.23, 31.27 and 31.28 and also supersede
1 Pa. Code Chapter 35, Subchapter E.

Attorney fees and costs

(a)

()

(c)

(d)

()

()

Under section 440 of the act (77 P. S. § 996), in a disputed claim under the act when the employer
or insurer has contested liability in whole or in part, the employee or a dependent, in whose favor
the proceeding has been finally decided, will be awarded attorney fees and costs against the employer
or insurer, unless the employer or insurer had a reasonable basis for contesting the petition.

Claimant’s counsel may file an application for quantum meruit fees at or before the filing of
proposed findings of fact, proposed conclusions of law and briefs, and if there are no proposed
findings of fact, proposed conclusions of law or briefs requested, at or before the close of the
record. The application shall detail the calculation of the fee requested, shall itemize the services
rendered and time expended and shall address all factors enumerated in section 440 of the act
(77 P. S. 8996) in support of the application.

Within 15 days after service of the application for quantum meruit fees, an opposing party may file
a response to the application detailing the objections to the fee requested.

A decision on the fee award will be made based on the record of the case and, if filed, the application
and response. If deemed appropriate by the judge, a hearing may be held and evidence presented.

The application and response will be made exhibits of record and shall be served on unrepresented
parties and counsel of record as provided in 8 131.34(a) (relating to other filings).

Subsections (a) — (e) supersede 1 Pa. Code 88 35.1 and 35.2 (relating to applications generally;
and contents of applications).
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§ 131.56. [Reserved]

§ 131.56a. Withdrawal of appearance

(a)

(b)

(c)

(d)

()

()

An attorney may withdraw his appearance without leave if another attorney has previously entered
or is simultaneously entering an appearance on behalf of the party.

Leave to withdraw an appearance shall be sought by written request to the adjudicating judge. An
attorney may not withdraw representation until the adjudicating judge grants the request.

In requesting a withdrawal of appearance, the attorney shall:
(1) Verify whether any party has any objection to the withdrawal request.

(2) Serve notice of the request to withdraw on his own client, all unrepresented parties and
counsel of record for all represented parties.

(3) File a proof of service as provided in § 131.11(d) (relating to filing, service and proof of
service).

Except for withdrawals of appearance under subsection (a), the adjudicating judge shall, after
conducting a hearing on any objection, or on the adjudicating judge’s own motion, issue an
interlocutory order granting the request unless the adjudicating judge determines that there will be
prejudice to the parties or to the proceedings.

Upon withdrawal of appearance, in the event of a fee dispute, the adjudicating judge shall have the
authority to determine entitlement to receipt of counsel fees and costs, whether under sections
440 or 442 of the act (77 P. S. 88 996 and 998), if the fee agreement or petition has been filed
before discharge or withdrawal of counsel.

Subsections (a)—(e) supersede 1 Pa. Code 88 33.32—33.37, 35.2, 35.123, 35.124, 35.225 and 35.226.

§ 131.57. Compromise and release agreements

(a)

(b)

(c)

(d)

()

Under section 449 of the act (77 P. S. § 1000.5), upon or after filing a petition, the parties may
engage in a compromise and release of any and all liability which is claimed to exist under the act
on account of injury or death, subject to approval by the judge after consideration at a hearing.

Proposed compromise and release agreements, including the stipulations of the parties, shall be
recorded on a form prescribed by the Bureau. The parties may attach additional information to the
form if circumstances so require.

If another petition is pending before a judge at the time of the agreement of the parties to compromise
and release the claim, any party may, in writing, request the judge to schedule a hearing on the
proposed compromise and release agreement. The written request will be treated as an amendment
of the pending matter to a petition to seek approval of a compromise and release agreement.

The judge will expedite the convening of a hearing on the compromise and release agreement.
The judge will circulate a written decision on the proposed compromise and release agreement
within 30 days after the hearing. This subsection does not apply if a resolution hearing has been
requested in accordance with § 131.60 (relating to resolution hearings).

Subsections (a) — (d) supersede 1 Pa. Code 8§ 33.42, 35.40, 35.41, 35.48 — 35.51, 35.101 — 35.106,
35.111 —35.116, 35.121 — 35.128 and 35.155.
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8§ 131.58. Informal conferences

(a)

(b)
(c)

(d)

()

(f)
9)

Under section 402.1 of the act (77 P. S. 8 711.1), the parties upon, or after, filing a petition may
agree to participate in an informal conference.

All parties shall agree to participate in the informal conference.

The request for the informal conference shall be recorded on a form prescribed by the Bureau
and filed with the judge to whom the pending petition has been assigned.

If no petition is pending, a petition and corresponding request for the informal conference shall be
filed with the Bureau on a form prescribed by the Bureau.

The informal conference will be governed by the instructions and procedures specified on the
form prescribed by the Bureau and by section 402.1 of the act (77 P. S. § 711.1).

The request shall be served on all parties and the adjudicating judge.

Subsections (a) — (f) supersede 1 Pa. Code 8§88 31.21 — 31.23 and 35.111 — 35.116.

§ 131.59. Mediation

(a)

(b)

Mediation may be utilized by the parties under this chapter and will not be limited in purpose to
achieving a compromise settlement (compromise and release agreement), but may have as a goal
the narrowing of issues by means of stipulation for decision by the judge or other amicable resolution.

Subsection (a) supersedes 1 Pa. Code §8§ 31.21—31.23, 35.111—35.116, 35.186 and 35.188.

§ 131.59a. Voluntary mediation

(a)

()
(c)

If all parties and the adjudicating judge agree, the adjudicating judge may conduct the voluntary
mediation and may subsequently participate in a decision on the merits of the petition or petitions
if they are not resolved amicably.

Voluntary mediation activities conducted by judges are confidential.

Subsections (a) and (b) supersede 1 Pa. Code §8 31.21—31.23, 35.111—35.116 and 35.188.

§ 131.59b. Mandatory mediation

(a)

(b)

A mandatory mediation will not be assigned to an adjudicating judge. Petitions not resolved by mediation
will proceed before the adjudicating judge as if mediation had not occurred. The mediating judge will not
participate in any decision on the merits of the petition or petitions. This subsection cannot be waived or
modified, as otherwise provided in § 131.3 (relating to waiver and modification of rules).

Mandatory mediation activities conducted by mediating judges are confidential except that
communications, conduct or documents are not confidential if relevant to establish that a party or
counsel failed to do one of the following:

(1) Appear for a mediation without prior approval of the mediating judge.
(2) Attend a mediation in person or by teleconference, as required by the mediating judge.

(3) Have requisite authority to accept, modify or reject settlement proposals offered at the
mediation, whether at the mediation, or within a reasonable period of time after the mediation
as established by the mediating judge.
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§ 131.60.

§ 131.61.

(c)

(d)
()

The adjudicating judge shall possess authority to impose sanctions for the failure of the parties to
comply with the mediation provisions of sections 401 and 401.1 of the act (77 P. S. 8§ 701 and
710) and may consider sections 435(b) and 435(d) of the act (77 P. S. 88 991(b) and 991(d)), as
well as circumstances and sanctions set forth in § 131.13(j) and (m) (relating to continuances or
postponement of hearings).

Nothing in this chapter precludes the parties from participating in a voluntary mediation.

Subsections (a)—(d) supersede 1 Pa. Code 8§ 31.21—31.23, 35.111—35.116 and 35.188.

Resolution hearings

(a)
()

(c)

(d)

()

()

(@)

(h)

(i)

A resolution hearing must be requested in writing.

Counsel for either party, or any unrepresented party, may request a resolution hearing at any time
after all parties are prepared to proceed within the time limits prescribed by the act and this rule
for resolution hearings.

If a petition is pending before a judge, the request for a resolution hearing must be directed to the
assigned judge.

If a petition is not pending before a judge, the request for a resolution hearing must be directed to
the Judge Manager for the judge’s office serving the county of the claimant’s residence. If the
claimant resides outside of this Commonwealth, the request must be directed to the Judge Manager
for the judge’s office most proximate to the claimant’s residence. The Judge Manager will assign
a judge to conduct the resolution hearing.

The assigned judge’s office will schedule the resolution hearing within 14 business days of receiving
the request for a resolution hearing.

The Judge Manager may reassign any case from one judge to another to ensure compliance with
the resolution hearing requirements of sections 401 and 401.1 of the act (77 P. S. 88 701 and 710).
The Judge Manager will notify both judges of the reassignment.

The judge conducting the resolution hearing will require proof that a petition has been filed with
the Bureau under § 131.11 (relating to filing, service and proof of service), and will make the proof
a part of the record. Upon receiving the proof, the judge shall proceed with the hearing and
circulate a final decision within 5 business days of the hearing.

The assigned judge need not comply with the procedures in this rule if any party is unable to
proceed within the time limits established by the act for resolution hearings.

Subsections (a)—(h) supersede 1 Pa. Code 88 31.21—31.23, 35.48—35.51, 35.111—35.116,
35.185, 35.201—35.207 and 35.226.

EXCHANGE OF INFORMATION AND DEPOSITIONS AND DISCOVERY

Exchange of information

(a)

Parties shall exchange all items and information, including medical documents, reports, records,
employment records, wage information, affidavits, tapes, films and photographs, lists of witnesses,
CD ROMs, diskettes and other digital recordings, to be used in or obtained for the purpose of
prosecuting or defending a case, unless the foregoing are otherwise privileged or unavailable,
whether or not intended to be used as evidence or exhibits.
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(b)

(c)

(d)

()

()

(@)

§ 131.62. Oral
(a)

(b)

(c)

(d)

The moving party shall provide the items and information referred to in subsection (a) to the
responding party prior to the commencement of the first pretrial hearing or hearing actually held.
The responding party shall provide the items and information referred to in subsection (a) to the
moving party no later than 45 days after the first pretrial hearing or hearing actually held.

A witness whose identity has not been revealed as provided in subsections (a) and (b) may not be permitted
to testify on behalf of the defaulting party unless the testimony is allowed within the judge’s discretion.

An item or information not exchanged as provided in subsections (a) and (b), which becomes
available after the times set forth in subsection (b) shall be exchanged within 15 days after receipt
by the party of the item or information.

Statements, documents or other records required to be provided by this chapter, if not provided
within the time periods in this chapter or modified under § 131.12 (relating to modification of time),
will not be admitted, relied upon or utilized in the proceedings or judge’s rulings, as appropriate

Failure to comply with this section may result in the application of § 131.13(m) (relating to
continuances or postponements of hearings).

Subsections (a) — (f) supersede 1 Pa. Code 88 35.161 and 35.162 (relating to form and admissibility
of evidence; and reception and ruling on evidence).

depositions

The oral deposition of a witness other than a party may be taken and, if taken, may be used only as evidence at
hearings. Depositions for discovery may be taken only as provided in 8 131.68 (relating to discovery of records).

The oral deposition of a party may be taken only upon approval of the judge and, if taken, may be
used only as evidence.

Depositions may be taken by telephone or other electronic means upon agreement of counsel of
record and unrepresented parties or, upon motion, as directed by the judge.

Subsections (a) — (c) supersede 1 Pa. Code 88§ 35.145 — 35.152.

8 131.63. Time for taking oral depositions

(a)

()

(c)

(d)

()

An oral deposition may be taken at any time subsequent to 30 days after the date of service of the
petition by the Bureau.

Oral depositions shall be completed so as not to delay unreasonably the conclusion of the
proceedings, and within a time schedule agreed upon by the parties and approved by the judge
provided that medical depositions shall be completed as specified in subsections (c) and (e).

The deposition of a medical expert testifying for the moving party shall be taken within 90 days of the
date of the first hearing scheduled unless the time is extended or shortened by the judge for good cause
shown. The deposition of a medical expert testifying for the responding party shall be taken within 90
days of the date of the deposition of the last medical expert testifying on behalf of the moving party.

A party wishing to present depositions for rebuttal or surrebuttal shall notify the judge in writing
within 21 days after the conduct of the hearing or deposition at which the testimony to be rebutted
or surrebutted has been given.

Depositions for rebuttal or surrebuttal shall be taken in accordance with § 131.53(e) (relating to
procedures subsequent to the first hearing).
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()

(@)

If a party fails to abide by the time limits established by this section for submitting evidence, the
evidence will not be admitted, relied upon or utilized in the proceedings or the judge’s rulings.

Subsections (a) — (f) supersede 1 Pa. Code 88 35.145 — 35.152, 35.161 and 35.162.

8 131.64. Notice of oral depositions

(a)

(b)

(c)

(d)

The notice of an oral deposition shall be served at least 20 days prior to the date scheduled for the
taking of the deposition

The notice of an oral deposition shall contain the following:
(1) The name or identity, address and occupation of the witness.
(2) The date, time and place of the taking of the oral deposition.
(3) A statement of a relevant reason for the taking of the oral deposition.
(4) Thefollowing legend:
Notice to Parties and/or Witness:

You may object to this oral deposition by mailing or delivering a letter listing your objections to
(name and address of party scheduling deposition) at least 10 days before (date of deposition).

The notice of an oral deposition shall be served by the party scheduling the deposition upon each
witness to be deposed, counsel of record, unrepresented parties and the judge.

Subsections (a) — (c) supersede 1 Pa. Code 8§ 33.33 and 35.145 — 35.152.

§ 131.65. Objections to taking of oral depositions

(a)

(b)

(c)

(d)

A party or witness may object to the oral deposition by serving, at least 10 days prior to the scheduled date
of the oral deposition, a written notice upon the party who has scheduled the oral deposition, counsel of
record, unrepresented parties and the judge. The objections shall state the specific reason supporting the
objections. The objections shall stay the deposition until it is ordered to be held by the judge.

A party or witness may request a ruling on objections by filing a written request with the judge,
which shall be accompanied by a copy of the notice of an oral deposition, any subpoena and the
objections lodged as required by subsection (a). The requesting party shall serve a copy of the
request for ruling on counsel of record, unrepresented parties and the objecting witnesses.

Upon receipt of a request for ruling, as specified in subsection (b), the judge will, after giving
parties and objecting witnesses notice and opportunity to be heard by written submission, in person,
or by telephone conference, as the judge may direct, rule on the objections within 5 business days
after the parties and objecting witnesses are heard.

Subsections (a) — (c) supersede 1 Pa. Code 88§ 35.145 — 35.152.

8 131.66. Admissibility of oral depositions

(a)

Oral depositions taken in accordance with 88 131.62 — 131.65 or upon waiver of the formal requirements
of those sections by agreement of all parties, will be admissible at the time of hearing or by mail if
allowed by the judge in the same manner as if the deponent appeared before the judge and testified.
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§ 131.67.

§ 131.68.

(b)

(c)

Obijections shall be made and the basis for the objections stated at the time of the taking of the
depositions. Only objections which are identified in a separate writing, introduced prior to the close of
the evidentiary record, as close of the record is specified in §§ 131.101(c) — (e) (relating to briefs,
findings of fact and close of record), and stating the specific nature of the objections and the pages
where they appear in the deposition or exhibits to which they refer will be preserved for ruling.
Obijections not so preserved are waived.

Subsections (a) and (b) supersede 1 Pa. Code 8§ 35.126, 35.151, 35.161 and 35.162.

Expenses of taking depositions

(@)

(b)

If a deposition is to be taken more than 100 miles from where the hearing is or would be scheduled,
the judge may order the payment of reasonable expenses of attorneys, not including counsel fees,
to attend the deposition.

Subsection (a) supersedes 1 Pa. Code 8§ 35.148 and 35.152 (relating to officer before whom
deposition is taken; and fees of officers and deponents).

Discovery of records

(a)

(b)
(c)

(d)
()
()

A party may schedule and take the deposition of a custodian of records or a person in a similar
capacity. A party has the right to inspect and analyze the records listed in this subsection. Title 42
Pa.C.S. 88 6151 — 6160 (relating to medical records) shall be followed, if applicable. The deposition
may be used to locate, authenticate and obtain copies of records which are material and relevant to the
proceeding, including:

(1) Employment, earnings or work environment.

(2) Treatment, including vocational and physical rehabilitation.

(3) Mental or physical examination.

(4) Hospitalization.

(5) Testing.

(6) X-rays.

(7)  Autopsy.

(8) Tissue slides and samples.

(9) Surveillance.

A party may take the discovery deposition at any time after the assignment of the petition to a judge.

The notice of discovery shall conform to § 131.64(b) (relating to notice of oral depositions) and
shall also contain a description of the items to be produced at the deposition.

The service of the notice of discovery shall conform to § 131.64(c).
Objections shall conform to § 131.65 (relating to objections to taking of oral depositions).

A deposition under this section shall be in the form of a written affidavit of the custodian of
records as deponent without interrogation. The affidavit shall be in the form, and contain the information
specified in § 131.69 (relating to form of deposition affidavit). Title 42 Pa.C.S. §8 6151 — 6160 shall be
followed, if applicable.
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§ 131.69.

§ 131.70.

9)

(h)

(i)

The deposition affidavit and the records or items authenticated thereby will be admissible into
evidence in the proceeding before the judge in the same manner as if the deponent appeared
before the judge and testified to the authenticity of the records or items.

Failure to comply with this section may result in the application of §§ 131.13(m) and 131.61(d) and
(e) (relating to continuances or postponements of hearings; and exchange of information).

Subsections (a) — (h) supersede 1 Pa. Code 8§ 35.145 — 35.152.

Form of deposition affidavit

(a)

(b)

The deposition affidavit required by 8 131.68(f) (relating to discovery of records) shall be in the
following form:

DEPOSITION AFFIDAVIT OF RECORD CUSTODIAN

I, the undersigned, being duly sworn according to law, depose and say, that | am the duly authorized
custodian of records for (name of hospital, doctor, employer, etc.) with the authority to certify said
records, and | hereby certify to the following:

(1) The records attached hereto are true and correct copies of the records in my custody,
pertaining to (claimant or decedent); and

(2)  All records called for in the attached subpoena duces tecum, including this certification,
which are in my custody, have been photocopied at my office, in my presence, at my
discretion and under my supervision, by (name of copy service, if any); and

(3) Allrecords produced in my presence, unless qualified below, were prepared in the ordinary
course of business by authorized persons or personnel at or near the time of the act, condition
or event; and

(4) A careful search has been made by me or at my direction for records pertaining to the
above identified individual and the records produced pursuant to the attached subpoena
duces tecum constitute all of the records of the individual so identified.

Subsection (a) supersedes 1 Pa. Code § 35.149 (relating to oath and reduction to writing).

Discovery of statements of parties or witnesses

(a)

(b)

(c)

(d)

()

Upon written request, a party is entitled to receive a photostatic copy or other reproduction of a statement
previously made concerning the petition or its subject matter by that party, another party or a witness.

Upon written request, a person not a party, is entitled to receive a photostatic copy or other reproduction
of a statement concerning the petition or its subject matter previously made by that person.

This section may not apply to statements made by a party to the party’s counsel which are
protected by the attorney-client privilege or which are protected as the work product of counsel.

Failure to adhere to this section may result in the application of §8 131.13(m) and 131.61(d) and (e)
(relating to continuances or postponements of hearings; and exchange of information), as appropriate.

Subsections (a) — (d) supersede 1 Pa. Code §§ 35.145 — 35.152.
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SUBPOENAS

§ 131.81. Subpoenas

§ 131.91.

(a)

(b)

(c)

(d)

)

Upon written request of a party or counsel of record in a pending proceeding, the judge will issue
a subpoena to compel the attendance of a witness or require the production of books, documents,
records, CD ROMs, diskettes, other digital recordings or other things relevant to the proceeding at a
scheduled hearing or deposition within the scope of, and scheduled under, this chapter. The party
requesting a subpoena shall serve the judge with the original written request and shall serve a copy of
the written request on unrepresented parties and counsel of record as provided in § 131.34(a) (relating
to other filings).

The party, counsel of record or their respective agents requesting a subpoena shall serve the
subpoena upon the witness or person subpoenaed and upon opposing counsel.

(1)  Service shall be made by one of the following:
(i)  Personal service under the Pennsylvania Rules of Civil Procedure.

(i)  Any form of mail requiring a return receipt postage prepaid, restricted delivery or as
provided in § 131.11(b) (relating to filing, service and proof of service).

(2) The fee for 1 day’s attendance and roundtrip mileage shall be tendered upon demand at the time
the person is served with the subpoena. If a subpoena is served by mail, a check in the amount of
1 day’s attendance and round-trip mileage shall be enclosed with the subpoena. The fee for 1
day’s attendance and roundtrip mileage is as prescribed in 42 Pa.C.S. §§ 5901 — 5988 (relating
to depositions and witnesses).

Upon the filing of written objections by a person served with a subpoena or a party, the judge may,
after notice to counsel of record and unrepresented parties, promptly quash or limit the scope of a
subpoena issued or served.

If the person fails to appear, or has given notice of the intention not to appear, as required by a
subpoena duly served, the judge will upon request of a party, communicate to the witness the
requirements of the act that the person so appear and advise the person of the enforcement
provisions under section 436 of the act (77 P. S. § 992).

Subsections (a) — (d) supersede 1 Pa. Code 88 35.139 and 35.142 (relating to fees of witnesses; and
subpoenas).

STIPULATIONS

Stipulations of fact

(a)
(b)

(c)

Stipulations of fact may be filed with the judge to whom the case has been assigned.
The judge may issue a decision based on stipulations of fact, if the judge is satisfied that:
(1) The stipulations of fact are fair and equitable to the parties involved.

(2) The claimant understands the stipulations of fact and the effect of the stipulations of fact on
future payments of compensation and medical expenses.

Subsections (a) and (b) supersede 1 Pa. Code 8 35.155 (relating to presentation and effect of stipulations).
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BRIEFS, FINDINGS OF FACT, CLOSE OF RECORD AND ORAL ARGUMENT

§ 131.101. Briefs, findings of fact and close of record

(a)

(b)

(c)

(d)

()

()

9)

(h)

(i)

The judge may require the parties to submit proposed findings of fact, conclusions of law and legal
briefs or memoranda to the judge for review and consideration.

Submissions referred to in subsection (a) shall be made within the time specified by the judge, but
not later than 30 days following the close of the record.

The evidentiary record is closed when the parties have submitted all of their evidence and rested
or when the judge has closed the evidentiary record on a party’s motion or the judge’s own motion.
If the judge determines that additional hearings are necessary, or that additional evidence needs to
be submitted, or if the judge schedules additional written or oral argument, the evidentiary record
may be held open by the judge. When the judge determines that the evidentiary record is closed,
the judge will notify the parties that the evidentiary record is closed on the record or in writing.

A party may move to close the evidentiary record and all other parties shall advise the judge within
20 days as to whether the evidentiary record is closed or whether there is additional evidence to
be submitted. At the conclusion of the 20-day period, the judge will determine whether the evidentiary
record will be closed or will remain open.

Ajudge may close the evidentiary record on the judge’s own motion even if all parties have not rested
when the judge determines that the parties have had reasonable opportunity to present their case,
provided that reasonable notice of the closing of the evidentiary record has been given to all parties.

All parties shall provide a certification of the contents of the evidentiary record before the judge,
including hearing dates, a list of witnesses testifying and a list of offered exhibits. The certification of the
evidentiary record shall be provided to the judge after the close of the evidentiary record and at or
before the filing of proposed findings of fact, conclusions of law or brief. The judge will specify the
contents of the evidentiary record in the decision.

Proposed findings of fact, proposed conclusions of law, briefs and certification of the evidentiary record
nottimely filed with the judge may not be considered unless, in advance of the date specified in this section,
a request for an extension of time has been made to, and granted by, the judge for good cause shown.

Briefs submitted under this section shall consist of at least the following items separately and
distinctly set forth:

(1) A short statement of the questions involved.

(2) Astatement of the facts by the moving party or counter-statement of the facts by the responding party.
(3) Anargument.

(4) Short conclusions setting forth the precise relief sought.

(5) A proof of service.

Subsections (a) — (h) supersede 1 Pa. Code 88 35.54, 35.55, 35.131 — 35.133, 35.163, 35.173,
35.191 — 35.193, 35.212, 35.221 and 35.231 — 35.233 and also supersede 1 Pa. Code Chapter 35,
Subchapter D.
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§ 131.102. Oral argument

§ 131.111.

§ 131.112.

(a)

(b)

The judge, with notice to the parties, may require oral argument at any time before or after the close of
the evidentiary record. A party may request oral argument at any time prior to the submission of the
parties proposed findings of fact, proposed conclusions of law or brief. If no proposed findings of fact,
proposed conclusions of law or brief are filed, a party may request oral argument prior to the close of
the evidentiary record.

Subsection (a) supersedes 1 Pa. Code 88§ 35.204, 35.214 and 35.221 (relating to oral argument before
presiding officer; oral argument on exceptions; and briefs and oral argument in absence of proposed report).

DECISIONS

Decision of judges

(a)

(b)

(c)

(d)

Following the close of the evidentiary record and the hearing of oral argument, if any, as provided in
8§ 131.102(a) (relating to oral argument), the judge will issue a written decision, which will contain
findings of fact, conclusions of law and an appropriate order based upon the entire evidentiary record.

The decision of the judge will be a final order, subject to correction or amendment under § 131.112
(relating to correction or amendment of decision) or appeal.

In any petition which may result in the payment of a monetary award subject to 23 Pa.C.S. § 4308.1
(relating to collection of overdue support from monetary awards), a decision will not be issued until
the claimant provides to the judge a written statement signed by the claimant and made subject to
18 Pa.C.S. § 4904 (relating to unsworn falsification to authorities), including:

(1) The claimant’s full name, mailing address, date of birth and Social Security number.

(2) Whether there is an outstanding child support order against the claimant, and if so, whether
payments are current or in arrears.

(3)  Written documentation of arrears from the Pennsylvania Child Support Enforcement System
web site, or, if no arrears exist, written documentation from the web site indicating no arrears.

Subsections (a) and (c) supersede 1 Pa. Code 8§ 35.190, 35.201—35.207, 35.225, 35.226 and 35.241.

Correction or amendment of decision

(a)

(b)

(c)

(d)

A decision or an order of a judge may be amended or corrected by the judge subsequent to the service of
notice of the decision and order. Atypographical or clerical error or obvious omission or error on the part of the
judge may be corrected on the judge’s motion or on the motion of one or both parties. Other amendments or
corrections will be made only upon written agreement of the parties. A request for correction or amendment
shall be made within 20 days of the date of service of notice of the decision and order.

The corrected decision and order will specifically set forth the items in the prior decision and order
which are being corrected and amended, and will contain the following provision: “In all other
respects the prior decision and order in the case are hereby reaffirmed.”

Neither the request for correction nor the corrected decision and order will extend the appeal
period of the original decision and order as to any part of that decision and order which is not the
subject of the request for correction or amendment.

Subsections (a) — (c) supersede 1 Pa. Code 88 31.13, 31.14, 35.54, 35.55, 35.190 and 35.211 —
35.214 and also supersede 1 Pa. Code Chapter 35, Subchapter D.
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PENALTY PROCEEDINGS

§ 131.121. Penalty proceedings initiated by a party

(a)

(b)

(c)

(d)

()

()

9)

(h)

(i)

Penalty proceedings may be initiated by a party filing a petition for penalties as provided in § 131.32
(relating to petitions except petitions for joinder and challenge proceedings). Answers shall be filed as
provided in 8 131.33 (relating to answers except answers to petitions for joinder and challenge proceedings).

Penalty proceedings initiated by a party in a pending proceeding may be initiated by a petition
under subsection (a) or by motion on the record in the pending proceeding. If penalties are requested
by motion on the record, an answer may be made either orally on the record or as provided in
subsection (a).

If, in a pending proceeding where no separate penalty petition has been filed in accordance with
subsection (a), it appears to the judge in proceedings before the judge that there has been
noncompliance with the act or this chapter, the judge will schedule a hearing for the purpose of
determining if noncompliance has occurred unless the hearing is waived by the parties. The hearing
will be scheduled either upon motion of a party or on the judge’s own motion unless waived.

The judge will give notice of the scheduling of any penalty hearing to all parties and this notice will
specify the nature of the penalty proceeding and that the hearing will involve the question of the
imposition of penalties under the act or this chapter.

The penalty hearing may be conducted in conjunction with a hearing on the merits in a pending
proceeding or at a separate hearing.

At the penalty hearing, the judge will take testimony, receive evidence and hear arguments necessary
to create a record sufficient to support, defend or appeal the decision of the judge regarding
noncompliance with the act or this chapter and the imposition of penalties.

A party complaining of a violation of the act or this chapter shall have the burden of proving the
violation.

The judge, in a separate order prior to a final order or in conjunction with the final decision in the
proceeding, will rule on the request for penalties and will determine whether noncompliance with
the act or this chapter exists, and, if appropriate, impose penalties.

Subsections (a) — (h) supersede 1 Pa. Code 88 35.1, 35.2,35.5—35.7,35.9—35.11, 35.14, 35.17 —
35.20, 35.23, 35.24, 35.35—35.41, 35.54, 35.55 and 35.251 and also supersede 1 Pa. Code Chapter 35,
Subchapter D.

§ 131.122. Other penalty proceedings

(a)

()

Penalty proceedings not conducted under 8 131.121 (relating to penalty proceedings initiated by a
party) will be conducted in accordance with Chapter 121 (relating to general provisions).

Subsection (a) supersedes 1 Pa. Code 8§ 35.14, 35.37 and 35.251 (relating to orders to show
cause; answers to orders to show cause; and reports of compliance).

CHAPTER 141. [RESERVED]

CHAPTER 143. [RESERVED]
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