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IntroductionI.

The threshold question for workers' compensation claims is whether there is an 
employment relationship between the claimant and the alleged employer. A claimant must 
prove an employment relationship to receive benefits. Alternatively, independent contractors 
do not receive workers' compensation benefits. For almost all industries, the common law 

"control test" has been applied to determine whether a claimant is an employee versus an 
independent contractor—that is, whether the alleged employer possess the right to control the 

work to be done and the manner in which the work is done.

This common law framework is no longer the case for employers and workers "in the 

construction industry." The Construction Workplace Misdassification Act (CWMA) imposes 

more requirements to be met before a construction worker is considered an "independent 
contractor." The CWMA was enacted to address the increasing incidents of misdassification of 
workers as independent contractors in the construction industry to escape payment of workers' 

compensation premiums, unemployment compensation, and other required taxes and 
premiums on the individual. Also, employers who misclassify their workers have an unfair 

business advantage and when a misclassified worker becomes hurt, the insurer must pay 

benefits for individuals for whom premiums were not paid.

The CWMA seeks to redress these harms. The heightened requirements under the 

CWMA significantly limit employers' ability to claim that their workers are indeed independent 
contractors. Additionally, the CWMA abrogates the prior statutory employer scheme, whereby 

general contractors claim that, in the workers' compensation context, they are not the 

employer to avoid worker's compensation liability, then in the context of a third party action, 
that they are the statutory employer to enjoy the Workers' Compensation Act's immunity from 
tort liability. Thus, by making the threshold determination of "independent contractor" harder 
to achieve, the CWMA will in turn affect the "statutory employer" framework and potentially, 

the claims of the Uninsured Employers Guaranty Fund (UEGF).

The CWMA and the common law control test that still applies outside the construction 

context are described in this course material. Also included are descriptions of the statutory 
employer and borrowing employer frameworks and the UEGF, as well as how the CWMA 

changes these analyses in the construction context.

The CWMA carves out the construction industry from the common law analysis for 
employee versus independent contractor; the common law test still applies to workers in all 
other industries. However, non-construction workers are also vulnerable to the harms of 
employee misdassification, particularly in the transportation, home healthcare, and temporary 
agency industries. Case law concerning these areas show that workers, companies, and courts



continue to grapple with the distinction between employee and independent contractor under 

the common law tests.

Distinction Between Employee and Independent ContractorII.

EmployeesA.

As noted, whether there is an employment relationship between the claimant and the 

alleged employer is the threshold question for any workers' compensation claim. A claimant 
must prove an employment relationship to receive benefits. "Employee" is synonymous with 

servant and includes all natural persons who perform services for another for a valuable 
consideration. Section 104, 77 P.S. § 22. "Employer" is synonymous with master and includes all 

natural persons, partnerships, joint stock companies, profit, nonprofit, and municipal 
corporations, the Commonwealth, and all governmental agencies created by it. Section 103, 77 

P.S. § 21. Relevant sections of the Workers' Compensation Act are in Appendix B.

The existence of an employer-employee relationship must be determined on a case-by

case basis with reference to four basic elements:

The right to select the employee;1)

The right and power to remove the employee;2)

The power to direct the manner of performance; and3)

The potential power to control the employee.4)

See Sunset Golf Course v. WCAB (Dept, of Pub. Welfare), 595 A.2d 213 (Pa.CmwIth. 1991).

It is an established principle in distinguishing between employee and independent 

contractor that:

neither the compensation authorities nor the courts should be solicitous to find 
contractorship rather than employment, and inferences favoring the claim need make 

only slightly stronger appeal to reason than those opposed. WCAB v. Navajo Freight 

Lines, Inc., 338 A.2d 766 (Pa.CmwIth. 1975) (quoting Diehl v. Keystone Alloys Co., 156 

A.2d818(Pa. 1959)).

Below are cases in which courts have applied the above framework to determine that an 

employer-employee relationship exists:

Southland Cable Co. v. WCAB (Emmett), 598 A.2d 329 (Pa.CmwIth. 1991)



The Commonwealth Court found no error of law in the referee's determination that the 

decedent, a cable installer, was the employee of Southland Cable and not an independent 
contractor. The referee reasoned that Southland Cable provided the decedent daily lists of 
addresses where he would install cable, assistance with traffic control, an ID badge to be worn 

at all times, materials such as cables and clamps for installation, and—of particular 
persuasiveness—signs with the employer's name and telephone number to be displayed in the 
decedent's vehicle at all times. Moreover, Southland Cable maintained control over the work 

performed since it inspected the work, required deficient work to be repaired, and retained a 

portion of the decedent's earnings until the work was properly done.

Stillman v. WCAB (CBR Enters.), 569 A.2d 983 (Pa.CmwIth. 1990)

The Commonwealth Court reversed the judge's conclusion that the decedent was an 

independent contractor. The court held that an employer-employee relationship existed 
because the nature of the job—servicing portable toilets or "porta potties"—required virtually 

no skill, nor was the occupation distinct; CBR provided the tools, equipment, and truck; 
payment was per the decedent's output; the decedent's work was part of the regular business 

of CBR; CBR admitted to the right to terminate the decedent's employment at any time; CBR 
exercised supervision and control over the decedent through log and route sheets and required 

daily telephone calls from the decedent; CBR had worker's compensation insurance while the 

decedent was the company's sole worker; and the decedent solicited business for the company 

with CBR's business card.

Independent ContractorsB.

An independent contractor is not an employee because of the absence of a 

master/servant relationship. The key factors to consider in determining whether a claimant is 

an independent contractor or employee include:

Terms of the agreement between the parties;

The nature of the work or occupation;

The skill required for performance;

Whether the one employed is engaged in a distinct occupation or business; 

Which party supplied the tools;

Whether payment is by the time or by the job;

Whether work is part of the regular business of the alleged employer; and 

The right to terminate the employment at any time.

o

o

o

o

o

o

o

o



See Hammermill Paper Co. v. Rust Eng'g Co., 243 A.2d 389 (Pa. 1968). However, the primary 

factor is the right to control either the work to be done or the manner in which the work is 
performed. The actual exercise of that right is not determinative of the employment issue. 
Universal Am-Can, Ltd. v. WCAB (Minteer), 762 A.2d 328 (Pa. 2000); Northern Cent. Bank & 

Trust Co. V. WCAB (Kontz), 489 A.2d 274 (Pa.CmwIth. 1985).

Below are cases in which the courts have applied the above factors to determine that 

the claimant was not an employee, but rather an independent contractor:

Hammermill Paper Co. v. Rust Eng'g Co., 243 A.2d 389 (Pa. 1968)

The Pennsylvania Supreme Court reversed the lower court's decision, holding that the 
contract between Hammermill and Rust Engineering failed to establish an employer-employee 

relationship. Instead, the court described the contract as one for Rust's independent services to 

accomplish a particular result, i.e., the construction of a brick curtain wall on a Hammermill 
building. The control for which Hammermill contracted was primarily to maintain costs—not to 
assume responsibility for the manner in which Rust completed the job. Moreover, Rust alone 
had the necessary industrial construction skills to complete the job whereas Hammermill was 
not an engineering or construction firm, but a paper products manufacturer. Rust controlled its 

own workers, provided its own equipment, and maintained the freedom of decision normally 

reserved for independent contractors.

Universal Am-Can, Ltd. v. WCAB (Minteer), 762 A.2d 328 (Pa. 2000)

The Pennsylvania Supreme Court held that the lower court erroneously concluded 

federal and state regulations mandate a finding of employee status. Compliance with 

regulations is only one factor in a common law analysis of employee status. The dominant 
factor is the right to control work completed and the manner in which it is completed. The 
Court noted that legal obligations imposed on a motor carrier when leasing equipment from an 

owner-operator, like the plaintiff, are not probative of whether the carrier exercises control 
over the manner of the work to be performed by the owner-operator—"[tjhe regulations 

reflect the control of the government, not the motor carrier." Here, all the factors considered 
by the lower court to be evidence of the carrier's control arose out of the regulations. The 
Supreme Court further held that a display of a logo on a truck does not create an "irrebuttable 

presumption" of an employment relationship. Thus, the Court determined that the plaintiff 
failed to establish that he was an employee of the motor carrier versus an independent 

contractor.



Factors to Consider in Making the Distinctions Between Employee and 

Independent Contractor
C.

Direction and Control

As noted, it is whether the alleged employer had the right to control the claimant's 
activities and not the actual exercise of that right. For example, a claimant, truck driver, could 

and did decline work for Baum, the owner of the truck, whenever he chose to do so. However, 
Baum told claimant where to deliver the loads, maintained the truck used by claimant, 
instructed the claimant on how to load the trucks, controlled the delivery schedules, and 

maintained the contract with the plant where claimant picked up the loads. Baum clearly had 
the right to control claimant's activities. Thus, an employment relationship was established 
even though the claimant could decline work from Baum. Baum v. WCAB (Hitchcock), 721 A.2d 

402 (Pa.CmwIth. 1998).

Professionals who exercise independent judgment in the performance of his or her 
assigned work may nevertheless be an employee if all other elements of the employment 
relationship are present. For example, physicians were held to be employees of a medical 
center despite their high level of expertise. The physicians worked full time, were not engaged 

in outside practice, and were under the direct supervision of the center's medical director— 
himself a physician—who had the authority to direct the type, manner, and extent of any 
patient treatment. Budzichowski v. Bell Telephone Co. of Pennsylvania, 469 A.2d 111 (Pa. 1983).

Below are more cases in which courts have evaluated whether the alleged employer had 

the right to control the claimant's activities:

Northern Cent. Bonk & Trust Co. v. WCAB (Kontz), 489 A.2d 274 (Pa.CmwIth. 1985)

The Commonwealth Court found no error of law in the WCAB's determination that the 
claimant, an off-duty policeman, was an employee of the bank where he occasionally directed 

drive-through traffic. The Court emphasized that the existence of the right to control is critical 
irrespective of whether the control is exercised. The bank needed the claimant to direct traffic 

only one day a week and the claimant's normal police duties meant he needed little supervision 
and knew the duties. Still, the bank possessed the right to control the claimant, and this right 

established the employer-employee relationship.

Sarver Towing v. WCAB (Bowser), 736 A.2d 61 (Pa.CmwIth. 1999)

The Commonwealth Court affirmed the WCAB's determination that claimant, an on-call 
tow truck driver, was an employee of Sarver, the towing company. Sarver did not direct the 

routes claimant took or directly supervisor claimant's actual towing of vehicles. However,



claimant could not use the truck to perform tows for anyone else, nor did he work for anyone 

else. Also, Sarver owned the truck and equipment claimant used. The court felt that whether an 
owner has control of routes is trivial. Instead, the existence of a right to control is critical, and 

here, Sarver was found to exercise and have the right to exercise substantial control over 

claimant.

Carpenters' Joint Apprenticeship Committee v. WCAB (Wisniewski), 654 A.2d 656 (Pa.CmwIth. 

1995)

The Commonwealth Court held that claimant, a carpenter's apprentice, was an 

employee of the training school for apprentices when the claimant was helping to renovate the 

school's facility. The school had the right to control the work to be done and the manner in 
which it was performed. The school teacher provided instructions to claimant and acted as 

foreman on the job. Moreover, the general contractor's superintendent did not work directly 

with the apprentices, but rather suggested to the teachers which work had to be done and told 

the teachers, not the apprentices, if he noticed work being completely improperly.

American Rd. Lines v. WCAB (Royal), 39 A.3d 603 (Pa.CmwIth. 2012)

The Commonwealth Court affirmed the Board's determination that decedent truck 

driver was an employee of American, a motor carrier, and not Ayerplace, the owner-operator of 
the tractor. The court held that American was decedent's direct employer, as suggested by the 

indicia of control. Particular emphasis was placed on American's ability to hire, fire, discipline, 
and set standards for decedent's conduct. Acknowledging that Universal Am-Can requires the 
Court to discount control based on federal regulations, the Court noted that American's policies 

exceeded the government criteria for drivers and American essentially terminates drivers who 

do not meet American's standards. Also, American ultimately determined decedent's day-to- 

day schedule through Ayerplace, its agent.

Johnson v. WCAB (DuBoise Courier Express), 631 A.2d 693 (Pa.CmwIth. 1993)

The Commonwealth Court affirmed the WCAB's determination that claimant, a 13-year- 
old newspaper carrier, was an independent contractor and not an employee of the courier. The 

courier did not exercise sufficient control over the claimant's work and the manner it was 
performed. Instead, the claimant's relationship with the courier was a contract for delivery of 
service. The claimant was not directed as to the time or mode of delivery; he could choose 
whether to walk, ride a bicycle, or use a vehicle. The Court also stressed that the courier did not 
prohibit claimant from carrying competing newspapers and the courier did not require notice 

or approval when the claimant wished to substitute another to deliver the papers.

Lynch v. WCAB (Connelsville Area Sch. Dist.), 554 A.2d 159 (Pa.CmwIth. 1989)



In concluding that a high school football official was an independent contractor and not 
an employee of a school district, the Commonwealth Court focused on the need for a sports 

official to be neutral and not under the direction of either team in the event. These 
circumstances established that the school district had neither the right to, nor did it actually, 

control the manner in which the official conducted the event.

Payment of Wages/Benefits

Section 104, 77 P.S. § 22, requires that the employee's services be in exchange for 
valuable consideration. Below are cases in which courts evaluated whether the claimant 
received "valuable consideration" qualifying them as an employee under Section 104:

Wolfv. WCAB (County of Berks/Office of Aging), 705 A.2d 483 (Pa.CmwIth. 1997)

The Commonwealth Court affirmed the Board's determination that claimant, a foster 
grandparent providing support to children with special needs as part of a federal program, was 
not an employee of the County. Through this program, the County provided a small, nontaxable 

hourly stipend, 40 hours of pre-service orientation, direct benefits including personal liability 

insurance, accident insurance, transportation, and recognition. However, this assistance was 

intended to reimburse claimant for the incidental costs of providing volunteer services. This 

was not felt to be comparable to the traditional situation where an employer pays wages to an 
employee for services performed. This assistance was not considered "valuable consideration," 

and thus, the claimant was not an employee under Section 104.

Brookhaven Baptist Church v. WCAB (Halvorson), 912 A.2d 770 (Pa. 2006)

A church member who received $25 per week for cutting the grass was performing 
services for valuable consideration, as required to support a finding that the member was an 

employee of the church. Even though the parties may have called the payment an
a voluntary reward for service for which no remuneration could be collected by 

law—the member and church discussed the amount to be paid and mowing services were 

performed for the payor directly. Thus, the presumption is that the amount received is for the 

services and is not a gift or honorarium.

honorarium

Contractuai Relationships

If an actual employment relationship exists, a subsequent agreement describing the 

relationship as an independent contractual relationship will not prevail when the basic facts 
supporting employment have not changed. Stillman v. WCAB (CBR Enters.), 569 A.2d 983 

(Pa.CmwIth. 1990).



In Stillman, decedent supplied and serviced portable toilets or "porta potties." After 
having worked for his employer for several months, it was agreed that decedent would be 

designated an independent contractor, apparently at decedent's request. Still, the company 

provided the tools, equipment, and truck; payment was per the decedent's output; the 
decedent's work was part of the regular business of the company; the company admitted to the 

right to terminate the decedent's employment at any time; the company exercised supervision 
and control over the decedent through log and route sheets and required daily telephone calls 

from the decedent; the company had worker's compensation insurance while the decedent was 

the company's sole worker; and the decedent solicited business for the company with the 

company's business card. Id.

The Stillman court was concerned with "whether or not there can be a valid agreement 
to characterize an employer-employee relationship as that of independent contractor entered 

into by the employer and the employee, where such an agreement, as here, is contrary to the 
facts of the case which establish an employer-employee relationship as a matter of law, and 

whether such an agreement would be in violation of [the Workers' Compensation Act]." The 

court held that despite the agreement, decedent was not an independent contractor, but 

rather an employee. Id. at 987-88.

Federal/State Regulations

Similarly, obligations imposed by various state and federal regulations upon a motor 
carrier when leasing equipment from an owner-operator are not probative of whether the 

carrier exercises control over the manner of the work to be performed by the owner-operator. 
Universal Am-Can, Ltd. v. WCAB (Minteer), 762 A.2d 328 (Pa. 2000). In Universal Am-Can, all the 
factors considered by the lower court to be evidence of the carrier's control arose out of the 

regulations, and "[tjhe regulations reflect the control of the government, not the motor 
carrier." Reiterating that the dominant factor is the right of the alleged employer to control the 

work completed and the manner in which it is completed, the court determined that the 

claimant failed to establish that he was an employee of the motor carrier as opposed to an 

independent contractor. Id.

Borrowing Employers and Borrowed ServantsIII.

Often, employees of one employer are transferred to the service of another in such a 

manner as to become an employee of the second employer. Red Line Exp., Inc. v. WCAB (Price), 

588 A.2d 90 (Pa.CmwIth. 1991). An employer may be deemed to be a borrowing employer 
(sometimes referred to as a "special employer") for workers' compensation purposes if the 
borrowed employee (or "borrowed servant") becomes subject to the direction and control of 

the party to whom he or she is lent. Martin v. Recker, 552 A.2d 668 (Pa.Super. 1988).



There is a presumption that an employee remains an employee of the lending employer 
unless evidence shows that the borrowing employer assumed control over the worker's 

manner of performing his or her work. Williams v. WCAB (Global Van Lines), 682 A.2d 23 
(Pa.CmwIth. 1996). Generally, however, whichever entity maintains the power to control the 

manner in which the claimant does his work will be deemed the actual employer. Mature v. 

Angelo, 97 A.2d 59 (Pa. 1953).

For example, in Smith v. W.C.A.B. (Miller), the owner of a development—the borrowing 

employer—could not be held responsible for a workers' compensation payment for a 
subcontractor's employee who was injured on the job where: (1) the owner's employees 

directed the claimant as to his work responsibilities only when the subcontractor was not 
available; (2) the claimant's testimony established that only the subcontractor had the right to 

control the details of his work; and (3) there was no finding by the referee that the owner 
assumed control of the manner in which the claimant performed his job. 618 A.2d 1101 

(Pa.CmwIth. 1992).

In contrast, Canot v. City of Easton presents a situation where the borrowing employer 
was determined to be the employer under the borrowed servant doctrine. 37 A.3d 53 
(Pa.CmwIth. 2012). The claimant was a participant in an employment training program who was 

lent to the city to do work for a flood clean-up project. The Commonwealth Court noted that 
the City was responsible for giving the workers their job assignments and providing direction 
and supervision on a day-to-day basis. Even though the training program had the power to 

select, discipline, and terminate the workers they provided, it was the City that dictated the 
workers' hours and supplied all the necessary tools. Thus, applying the control test, it was 

determined that the City was the worker's employer.

Major areas of borrowed employee cases involve leased trucks, home healthcare, and 

temporary agencies. These are discussed below, under the section "Employee Versus 

Independent Contractor in Various Industries."

IV. Statutory Employer

Statutory Employer DefinedA.

"A statutory employer is a master who is not a contractual or common-law one, but is 
made one by the [Workers' Compensation] Act." Peck v. Deiaware County Bd. of Prison 
Inspectors, 814 A.2d 185 (Pa. 2002). Nowhere in the Act is the term "statutory employer" used.



Section 302(b) provides:

Any employer who permits the entry upon premises occupied by him or under his 

control of a laborer or an assistant hired by an employe or contractor, for the 
performance upon such premises of a part of such employer's regular business 

entrusted to that employe or contractor, shall be liable for the payment of 
compensation to such laborer or assistant unless such hiring employe or contractor, if 
primarily liable for the payment of such compensation, has secured the payment 
thereof as provided for in this act. Any employer or his insurer who shall become liable 
hereunder for such compensation may recover the amount thereof paid and any 

necessary expenses from another person if the latter is primarily liable therefor. 77 P.S. 

§462.

The statutory employer is liable to pay compensation to employees of a subcontractor 
unless the subcontractor has workers' compensation coverage. A statutory employer, who 
under this section is required to pay compensation, has a right to seek reimbursement from the 

subcontractor who is primarily liable. Section 302(b), 77 P.S. § 462. An entity found by the WCJ 
to be the employer is collaterally estopped from challenging that determination in a 
subsequent action by the statutory employer seeking restitution. John T. Gallagher Timber 

Transfer v. Hamilton, 932 A.2d 963 (Pa.Super. 2007).

In John T. Gallagher Timber Transfer, the WCJ found the subcontractor—not the general 
contractor—was the claimant's employer and that the subcontractor bore primary 
responsibility and liability for workers' compensation payment. Also, the WCJ found the general 
contractor to be secondarily responsible should the subcontractor default on its obligation.
That indeed happened and the general contractor paid the claimant's workers' compensation 

benefits. Moreover, the subcontractor did not appeal the WCJ determination. Id.

The general contractor then sued the subcontractor for reimbursement and the 

subcontractor counterclaimed that the general contractor was claimant's employer. The Court 
of Common Pleas granted the general contractor's motion for judgment on the pleadings, 
holding that an entity found by the WCJ to be an employer is collaterally estopped from 
challenging that determination in a subsequent action by the statutory employer seeking 

restitution. The Superior Court affirmed. Id.

Tort Immunity for Statutory EmployersB.

The exclusivity provisions of the WCA—which essentially bar tort actions flowing from 
any work-related injury—apply to statutory employers as defined in Section 302(b), 77 P.S. § 

462. This statutory employer immunity classically applies in favor of a general contractor in 
control or possession of the construction site under a contract with an owner of the land, in a



claim by an injured employee of a subcontractor due to injuries sustained on the job site. 
McDonald v. Levinson Steel Co., 153 A. 424 (Pa. 1930).

Even when the subcontractor has secured its compensation liability, the general 
contractor still has statutory employer status. Conner v. Shandon, Inc., 724 A.2d 903 (Pa. 1999). 
In other words, actual payment of compensation benefits is not a prerequisite to eligibility for 
statutory employer status and thus, immunity from tort actions. Id. Instead, it is just required 

that all five of the McDonald elements (listed in the section below) are met. Peck, 814 A.2d 185.

Employer Under Section 302(b)C.

To find the existence of a statutory employer under Section 302(b), five distinct 
elements must be confirmed. See McDonald v. Levinson Steel Co., 153 A. 424 (Pa. 1930):

An employer who is under contract with an owner or one in position of an 

owner;
1)

Premises occupied by or under the control of such employer;2)

A subcontract made by such employer;3)

Part of the employer's regular business entrusted to such subcontractor;4)

An employee of such subcontractor is injured on premises.5)

In McDonald, the Pennsylvania Supreme Court reversed the lower court's holding that 
Levinson was an employer within the WCA and thus not responsible in common law damages. 
Levinson was erecting a steel crane shed for its own use on grounds it possessed under a lease. 
It contracted with several companies, including Uhl to do steel work. McDonald, an employee 

of Uhl, was injured while working on the steel structure. The Court described who is and is not 
considered a "statutory employer" under the WCA. To create statutory employer status under 
the Act, all five of the elements listed above must be met.

Here, although Levinson was engaging in its regular business of construction, the work 

under which the accident took place was that sublet to an independent contractor by Levinson 
as lessee-owner. An owner or lessee in possession and control of the premises cannot be a 

"statutory employer." Here, the contract Levinson had with the owner of the property was not 
to build making Levinson the principle contractor, but rather, put him in the same position as 
an owner as to the work involved. Thus, Levinson is not the statutory employer and is liable to 

McDonald for damages.

Ashman v. Sharon Steel Corp. provides another example of the statutory employer 
analysis under Section 302(b) (as well as the employer analysis under the common law right-to-



control test). 448 A.2d 1054 (Pa.Super. 1982). The Appellate Court affirmed the lower court's 

determination that Sharon Steel, property owner, was neither a statutory employer nor a 

common law employer to the claimant, a truck driver. Claimant worked for a trucking company, 
who contracted to provide trucks and operators to Sharon Steel, who would direct the truckers 

where to load and unload supplies.

First, the Court noted that under the WCA, Sharon Steel was not the statutory employer 

of the claimant. The WCA's definition of contractor excludes any independent business that 
persons other than the employer in whose service the injury occurred and includes 

contractors in the business of supplying laborers or assistants. Here, the trucking company 

supplied a number of customers besides Sharon Steel and it was also in the business of leasing 
equipment and operators in a single package. Thus, the trucking company was removed from 

the WCA definition of contractor and was instead, an independent contractor.

serves

Additionally, a contractor under the Act includes a subcontractor to whom a principle 

contractor has sublet some portion of the work the principle contractor has undertaken. 
Further, courts have held that an independent contractor's employee does not become an 
employee of the owner of the property for purpose of the WCA. Thus, because Sharon Steel 
was the owner of the property and not a principle contractor subleasing a party of the work to 

be done on its property to the trucking company, claimant remained an employee of the 

trucking company and not Sharon Steel.

The court then evaluated whether Sharon Steel was an employer under the common 
law test for when a servant has been loaned to another: the right of control with regard not 
only to the work to be done but also to the manner of performing it. Here, Sharon Steel, the 

borrowing company, did direct the claimant concerning the work to be done, but not the 
manner he performed the work. Thus, Sharon Steel was not in position of master or employer 

under the common law test.

Employer Under Section 302(a)D.

Section 302(a) expands the definition of "statutory employer." In full. Section 302(a)

provides:

A contractor who subcontracts all or any part of a contract and his insurer shall be liable 

for the payment of compensation to the employes of the subcontractor unless the 
subcontractor primarily liable for the payment of such compensation has secured its 

payment as provided for in this act. Any contractor or his insurer who shall become 
liable hereunder for such compensation may recover the amount thereof paid and any 

necessary expenses from the subcontractor primarily liable therefor.



For purposes of this subsection, a person who contracts with another (1) to have work 

performed consisting of (i) the removal, excavation or drilling of soil, rock or minerals, or 
(ii) the cutting or removal of timber from lands, or (2) to have work performed of a kind 
which is a regular or recurrent part of the business, occupation, profession or trade of 
such person shall be deemed a contractor, and such other person a subcontractor. This 
subsection shall not apply, however, to an owner or lessee of land principally used for 
agriculture who is not a covered employer under this act and who contracts for the 

removal of timber from such land. 77 P.S. § 461 (emphasis added).

Section 302(a) recognizes a class of statutory employers who are not in possession or 
control of the premises and use subcontractors for services that are a "regular or recurrent" 

part of the business. Six L's Packing Co. v. WCAB (Williamson), 44 A.3d 1148 (Pa. 2012). The 

Supreme Court in Six L's Packing Co. interpreted Section 302(a) in a way that expands the 
definition of statutory employer to those circumstances in which a contractor subcontracts all 

any part of a contract and the injury does not arise on the premises occupied or controlled 

by the contractor. Id.

The five-party criteria under the McDonald standard do not apply to circumstances that 

meet the requirements of Section 302(a). Six L's Packing Co., 44 A.3d 1148. Six L's Packing Co., 

the key case interpreting Section 302(a), is described below:

Six L's Packing Co., a produce supplier, contracted with a trucking company to provide 
various services including transporting its tomatoes. The trucking company employed claimant, 
a truck driver, who was injured while transporting for Six L's. The trucking company did not 
have workers' compensation insurance, and the Pennsylvania Supreme Court affirmed the 

lower courts' determination that Six L's was claimant's statutory employer.

or

As background, the court distinguished between Sections 302(b) and 302(a). Section 
302(b) refers to the "classic statutory employer situation" in the construction industry, where a 
property owner hires a general contractor, who in turn hires a subcontractor to do specialized 

work on the jobsite. Construction is usually not a regular part of the property owner's business, 
hence the hiring of a general contractor. Section 302(a), on the other hand, expands the 
statutory employer framework, addressing the subcontracting of a "regular or recurrent part" 

of the contractor's business. This scenario is unlikely to be present in construction-type 

situations covered in 302(b).

First, the court held that Section 302(a), unlike 302(b), is not limited to injuries occurring 

premises occupied or controlled by the putative statutory employer or to soil, rocks, 
mineral, and timber work. C.f. Section 302(b), 77 P.S. § 462 ("Any employer who permits the 

entry upon premises occupied by him or under his control. . . ." (emphasis added)).

on



Rather, Section 302(a), per its plain language, also pertains to contractual delegations of 
aspects of an employer's regular or recurrent business activities. The court cites the 

Legislature's intent to expand the definition of statutory employer beyond the McDonald 
factors applied to Section 302(b). Second, the court held that for similar reasons, the broad 

owner exclusion that has arisen in the context of Section 302(b) is not applicable in the Section 

302(a) setting.

Similarly, in Zwick v. WCAB (PopchocoJ), a licensed realtor whose business included 

construction rehabilitation work on residential properties met the definition of contractor and, 
therefore, statutory employer, under Section 302(a) of the Act where the employee was injured 

performing construction work to prepare the site for resale. 106 A.3d 251 (Pa.CmwIth. 2014).

Restaurant Franchisors and the Saladworks Case

As noted above, as a statutory employer under Section 302(a), a contractor may bear 
liability for compensation to an injured worker employed by his or her "subcontractors." 
Persons or entities, contracting with others to perform work which is a "regular or recurrent 
part of the business, occupation, profession or trade" of that "contractor," can be held liable to 

assure that the employees of the uninsured "subcontractor" are covered by workers' 
compensation insurance. 77 P.S. § 461.

Although liability as a statutory employer arises frequently in the context of 
construction, Pennsylvania courts have extended liability to persons or entities other than 
those we typically think of as a general contractor responsible for a job site. As noted, in Six L's 
Packing Co. v. WCAB (Williamson) (summarized above), the Supreme Court affirmed the 
Commonwealth Court's extension of employer status to a produce company that had hired a 

transit company to transport its tomatoes during which transport a driver was injured. 44 A.3d 

1148.

In Saladworks, LLC v. WCAB (Guardioso & Uninsured Empirs. Guar. Fund), 124 A.3d 790 
(Pa.CmwIth. 2015), the Commonwealth Court addressed the question of whether a restaurant 
franchisor, Saladworks, LLC, was a statutory employer under Section 302(a) of the WCA, where 

the worker had been injured while working for a franchisee location. The Guardioso court 
declined to extend liability in this circumstance, instead concluding that Saladworks, LLC was in 

the business of selling franchises using its unique system, as opposed to being in the restaurant 
business or the business of selling salads or other food products. Without the franchisee being 
engaged in the "regular or recurrent part of the business, occupation, profession or trade" of 
Saladworks, LLC, the Guardioso court declined to extend liability to the restaurant franchisor. 
However, the Commonwealth Court explicitly stated that cases involving franchisors and



franchisees must be analyzed on a cases-by-case basis under section 302(a). This suggests the 

analysis could change with respect to franchises outside of the restaurant industry.

The Supreme Court had granted allocator in this case, rephrasing the issue as "whether 
a franchisor may be subject to liability as a statutory employer under Section 302(a) of the 

Workers' Compensation Act." Saiodworks, LLC v. WCAB (Guardioso & Uninsured Empirs. Guar. 

Fund), — A.3d — (Pa. 2016). However, in December 2016 the Supreme Court dismissed the 

appeal as having been improvidently granted. Therefore, the Commonwealth Court's ruling 
remains the law of the land, for now. The principles argued in this case can have a tremendous 

impact upon franchisors in general and their insurers. Opening up franchisors to workers' 
compensation liability as statutory employers towards the injured employees of franchisees 
could greatly increase costs of insurance and business operations.

Construction Workplace Misclassification ActV.

A. The Act

The above statutes and common law tests have been applied to distinguish employees 
from independent contractors in most industries. However, as of February 10, 2011, all 
individuals employed in the area of "construction" are subject to the Construction Workplace 
Misclassification Act (CWMA), Act of October 13, 2010, P.L 506, No. 72, § 3, 43 P.S. §933.1-.17 

(Appendix A).

Generally, the CWMA has significantly limited the application of the independent 
contractor argument in construction cases, because the CWMA establishes more and stricter 
requirements to be met before a worker can be deemed an "independent contractor" under 

the Act. 43 P.S. § 933.3.

Under the CWMA, an individual who performs services in the construction industry for 
remuneration is an independent contractor only if all three of the following criteria are 

satisfied:

The individual has a written contract to perform such services.1)

The individual is free from control or direction over performance of such services 

both under the contract of service and in fact.
2)

As to such services, the individual is customarily engaged in an independently 
established trade, occupation, profession or business. 43 P.S. § 933.3(a).

3)

An individual is "customarily engaged in an independently established trade, 
occupation, profession or business" only if:



The individual possesses the essential tools, equipment and other assets 
necessary to perform the services independent of the person for whom the 

services are performed.

1)

The individual's arrangement with the person for whom the services are 

performed is such that the individual shall realize a profit or suffer a loss as a 

result of performing the services.

2)

The individual performs the services through a business in which the individual 

has a proprietary interest.
3)

The individual maintains a business location that is separate from the location of 
the person for whom the services are being performed.

4)

The individual:5)

previously performed the same or similar services for another person 
while free from direction or control over performance of the services, 
both under the contract and in fact; or

I

holds himself out to other persons as available and able, and in fact is 
available and able, to perform the same or similar services while free 

from direction or control over performance of the services.

ii)

The individual maintains liability insurance during the term of this contract of at 
least $50,000. 43 P.S. § 933.3(b).

6)

Failure to withhold federal or state income taxes or to pay unemployment 
compensation or workers' compensation premiums are factors not to be considered in 

determining whether the individual is an independent contractor for purposes of the Act. 43 

P.S. § 933.3(c).

The CWMA broadly defines "construction" as: "Erection, reconstruction, demolition, 
alteration, modification, custom fabrication, building, assembling, site preparation and repair 
work done on any real property or premises under contract, whether or not the work is for a 

public body and paid for from public funds." 43 P.S. § 933.2.

The CWMA imposes various penalties on employers, or officers or agents of employers, 
that fail to properly classify an individual as an employee for purpose of the Workers' 
Compensation Act. 43 P.S. § 933.4(a)(1). An employer that intentionally misclassifies their 
employees commits: (1) a misdemeanor of the third degree for a first offense, and (2) a 
misdemeanor of the second degree for a second or subsequent offense. 43 P.S. § 933.5(a). An



employer that negligently fails to properly classify an individual as an employee commits a 

summary offense. 43 P.S. § 933.5(b).

A person found to have violated the CWMA is subject to a $1,000 fine for a first violation 

and $2,500 for each subsequent violation, payable to the Workers' Compensation 

Administrative Fund. 43 P.S. § 933.6. The Secretary of Labor and Industry may also petition a 
court to issue a stop-work order mandating the partial or complete cessation of work at the site 

of an ongoing intentional misclassification. 43 P.S. § 933.7.

RationaleB.

In proposing the Bill, the Pennsylvania House Labor Relations Committee expressed its 

concern over the increasing claims of employers classifying their employees as independent 
contractors. 2009 Legis. Bill Hist. Pa. H.B. 400. The Committee explained that if an employer 
wrongly categorizes an individual as an independent contractor when he or she is, in fact, an 

employee, the employer escapes payment of workers' compensation, unemployment 
compensation, and other required taxes and premiums on the individual. Id. "As a result, 
dishonest employers have an unfair business advantage over competitors who follow the law. 
As well, if the individual becomes injured while on the job and is then determined to have been 

an employee, the insurer must pay benefits for individuals for whom premiums were not 

collected." Id.

The CWMA now penalizes employers that intentionally misclassify their workers to 

avoid paying taxes and workers' compensation premiums. The CWMA mandates that a contract 
be in place for the worker's independent status to be asserted—a handshake deal with a 
subcontractor no longer suffices. However, the CWMA, with its explicit criteria, also creates a 

more specific roadmap for contractors and businesses to follow to insulate themselves from 

liability for workers' compensation claims.

Still, the CWMA is meant to adapt the law's definitions of employment relationships to 

the realities of the construction industry, particularly its often complex and easily exploited 

subcontractor structures. For example, as one commentator noted, the CWMA provides several 
factors to meet independent contractor status, only one of which is maintenance of a separate 
place of business by the independent contractor. 43 P.S. § 933.3(b)(4); Anna Deknatel & Lauren 

Hoff-Downing, ABC on the Books and in the Courts: An Analysis of Recent Independent 
Contractor and Misclassification Statutes, 18 U. Pa. J.L. & Soc. Change 53 (2015). In construction, 
occupations routinely occur outside the employer's physical place of business: "For these 

workers, treating the physical location of work as a signal of independent contractor status is 
arguably overbroad and may heighten their vulnerability to misclassification." Id. at 70.



Commenting on the CWMA and other states' misclassification statutes, Deknatel and 
Hoff-Downing note the tension between capturing misclassification in an industry rife with 

illegal practices and preserving the ability of employers to hire independent contractors 

legitimately. Id.

Administration and Enforcement of the Act in 2015 and in 2016C.

Section 14 of the CWMA (or Act 72) requires the Department of Labor and Industry 
(Department) to submit an annual report to Pennsylvania's General Assembly "detailing, to the 

maximum extent possible, data on the previous calendar year's administration and 

enforcement of [Act 72]." 77 P.S. § 933.14. The reports are issued on March 1 of the following 
year. The full reports for years 2015 and 2016 are contained in Appendix C. Notably, in 2015, 
the Department collected $217,450 in administrative penalties from Act 72 enforcement 
efforts, up from $12,700 in 2014. In 2016, it collected $383,033.78 in administrative penalties. 

Through 2016, administrative penalties total $615,683.78.

There are three mechanisms for finding Act 72 violations: (1) complaints filed with the 
Bureau of Labor Law Compliance (Bureau)—the primary enforcer of the Act; (2) findings made 

during construction job site visits; and (3) referrals from the Department's Office of 
Unemployment Compensation Tax Services (OUCTS). In 2015, the Bureau investigated 297 
cases—up from 50 cases in 2014—and conducted over 40 on-site investigations. In 2016, the 

Bureau investigated 185 cases, still an uptick from earlier years. In 2016, the Secretary of the 

Department had not initiated any proceedings to issue a stop-work order on a job site.

Out of the 297 cases in 2015, the Bureau closed 155 cases. As noted, the Bureau 
collected $217,450 in fines from 128 entities that violated Act 72. This is a 1,612% increase from 

the 2014 collections and a massive increase from all previous years since enforcement began in 
2011. While there were less cases in 2016, the collections increased, likely explained by a 
greater number of violations found per case on average. Moreover, a significant number of the 

cases from 2015 were filed in the second half of 2015, reflecting increased awareness and 

enforcement of the Act.

Going forward, the Bureau plans to continue its educational efforts by proactively 

engaging industry organizations and workers through presentations and distributing Act 72 
posters (both in English and Spanish) to construction sites and other locations where day 
laborers may be looking for work. The Bureau investigations will continue job site visits. Also, 
the Bureau will be working with other agencies to conduct joint investigations, specifically 

OUCTS.



D, CWMA Case Law

Commonwealth Court

There are a couple reported cases as well as a few unreported cases from the 

Pennsylvania Commonwealth Court that interpret and apply the CWMA:

Storon V. WCAB (Farrier), 121 A.3d 564 (Pa. Cmwith. 2015)

The Commonwealth Court affirmed the WCAB's determination that claimant, a painter, 

was an employee rather than an independent contractor when he sustained a work-related 
injury while working for Staron. The Court applied the CWMA, which provides that an individual 
who performs services in the construction industry is an independent contractor only if, among 

other things, the individual "has a written contract to perform such services." 43 P.S. § 
933.3(a)(1). Here, the claimant did sign an independent/sub-contractor agreement, but not 
until after he was injured and after he had already worked for Staron for several days. Although 
the claimant later signed the agreement, the agreement did not change claimant's employment 
status to independent contractor because a written contract for services did not exist at the 

time of claimant's injury. Therefore, the claimant was an employee and not an independent 

contractor under the CWMA.

A concurring judge noted that other elements necessary to establish independent 
contractor status under the CWMA were not met here. For example, the claimant was hired at 
$100 per day, and the judge could not imagine how under such a rate, the claimant could 

realize a profit or suffer a loss as a result of performing the services, § 933.3(b)(2); have a 
proprietary interest in the business through which he was performing services, § 933.3(b)(3); or 

maintain $50,000 of liability insurance, § 933.3(b)(6). Also, there was no evidence the claimant 
had a separate business location, § 933.3(b)(4). Thus, even if a written contract had existed at 
the time of claimant's injury, he would not have been considered an independent contractor 
because each of the criteria in Section 3(b) must be proven. The concurring judge also noted the 
holding was limited to requiring a written contract at the time of injury, versus the initiation of 

the business relationship.

The Staron case highlights two notable aspects of the CWMA:

A written contract must be in place at the time of the claimant's injury for the 

claimant to have independent contractor status under the CWMA.
1)

The concurrence states that "each of the criteria" in § 933.3(b)—for an individual 
to be "customarily engaged in an independently established trade, occupation, 

profession or business"—must be proven.

2)



Cassatt V. WCAB (UEGF), 2016 Pa. Commw. Unpub. LEXIS 653*

While the Board had found no error in the WCJ's determination that claimant, a painter, 
was an independent contractor, the Commonwealth Court reversed and followed Staron, 
stating that nothing in the CWMA's language indicates that the written contract requirement of 

the CWMA is limited to contractors and subcontractors. The claimant was a painter for over 20 

years, had all the tools necessary to paint, worked at his own hours (despite a request for him 
to work a certain, different time), worked as a subcontractor in other projects, and provided a 

business card with a business name and an indication he was fully insured. Claimant also 

provided a declarations page which indicated he was insured while working on the project. 
Thus, the written contract requirement is set in stone. Practically, strict enforcement of the 

CWMA requires potential defendants to ensure a contractor they hire for a job has insurance. 

The facts of Cassatt may further require follow-up efforts to ensure hired contractors' 
insurance policies remain valid and active, increasing costs of doing business. While not actually 

a strict holding of this unreported case, this follow-up might be a persuasive 'requirement' for 

those looking to avoid potential penalties imposed for non-compliance with the CWMA.

Brad Remodeling, LLCv. WCAB (Morris), 2017 Pa. Commw. Unpub. LEXIS 3*

The Commonwealth Court once again follows the rule of law oiStaron. An "American 
handshake contract" will not suffice. The court further rejects an argument that the claimant's 

'admissions' in another proceeding barred him from asserting an employer-employee 
relationship, confirming the question of whether an employer-employee relationship exists is a 

question of law, not admissible fact, even under the CWMA.

Hawbakerv WCAB (Kriner's Quality Roofing Servs.), 2017 Pa. Commw. Unpub. LEXIS 110*

HawbakerfoWovjs a different course where the Commonwealth Court actually affirms a 

decision denying benefits due to a finding of independent contractor status under the CWMA. 
The court noted the CWMA does not require a subcontractor and general contractor to execute 
a separate contract for each job, rather, a written contract must just be in place at the time of 

injury. The court also noted that while the CWMA requires the contractor to be free from 
control, expecting an independent contractor to meet quality standards as a condition of being 

compensated is the mark of prudence by any person who engages a contractor to do 
construction work. That the general contractor in this case allowed the claimant to use his tools 

did not negate the fact that the claimant had brought the necessary tools for the job.

Dept, of Labor & Indus, v. WCAB (Lin & Eastern Taste), 2017 Pa. Commw. LEXIS *38

The Board reversed the WCJ's order, finding that the WCJ erred in concluding that 
claimant, general laborer, was not an employee of defendant, a restaurant. There was no



contract, claimant was not hired to do anything specific, he worked regular hours, and was paid 
by the day and received board and lodging with the owners (who were family) as part of his 

compensation. Also, although the claimant had experience in construction, he did not engage in 
his own construction business. The work was not casual because it was a planned project to 

remodel the restaurant, it took about three months, the claimant worked regular hours, and 

the employment was regular and continuous and did not come about by chance or fortuitously.

The WCJ had concluded that the CWMA did not apply because the defendant was not in 

the construction industry. The Board did not reach this issue, however, because it concluded 

that claimant established an employment relationship.

On appeal, the Commonwealth Court addressed the issue and held that "when 
determining whether the CWMA is applicable to the situation at hand, the construction activity 

must be analyzed and considered in the context of the putative employer's industry or 
business." Thus, Lin confirmed an argument for alleged or putative employers—that they're not 
"in the construction industry" and thus, the CWMA and its stringent requirements do not apply. 
The Lin court in its Decision looked to the Department's reasons for rejection of enforcement 
activities in the annual report, as well as looked to the Department's complaint form, as part of 

its analysis.

KEY ISSUES: Lin limits application of the CWMA.

Workers' Compensation Appeal Board

There have been several WCAB decisions that interpret and apply the CWMA. 
Summaries of those decisions and key issues that have emerged are identified below:

Futchko V. Aide, 2014 WL 7639064 (Pa.Work.Comp.App.Bd. Dec. 5, 2014)

The Board affirmed the WCJ's determination that claimant, laborer, was an employee 
and not an independent contractor of defendant, owner of Aide Excavating and Landscaping. 
Claimant always felt he was an employee, he reported to defendant who told him what to do 

for that day, he was paid by the hour, and although he brought a tool belt with him to the job 

site, defendant provided a truck with tools at the site.

The defendant argued that under the CWMA, claimant was an independent contractor. 
The Board disagreed, noting that there was no evidence (1) of a written contract, (2) that the 

claimant had the right to control the work and the manner it was performed, or (3) that 
claimant was customarily engaged in an independently established trade, occupation, 
profession, or business with respect to the services he performed for the defendant. In terms of 
the last element, there was no evidence of any of the factors listed in Section 933.3(b). Thus,



defendant did not meet his burden to show claimant was an independent contractor as defined 

in the CWMA.

KEY ISSUES: Futchko is a straightforward application of the CWMA criteria.

Begly v. CMR Constr. & Roofing, 2015 WL 6725007 (Pa.Work.Comp.App.Bd. Oct. 21, 2015)

Claimant was a door-to-door salesman for defendant roofing company. Claimant 
knocked on doors and offered free roof inspections to identify hail damage then worked with 

the homeowner's insurance company to get the roof repair work approved. He signed a 

contract with defendant under his company's name (Solid Rock, LLC, through which he 
previously sold nutritional products both online and in person), was paid on a commission basis, 
got bids by cold-calling, was responsible for paying his own taxes, provided his own truck, 
ladder, camera, and car for work, could set his own hours, paid his own travel expenses, but did 

not carry any workers' compensation insurance or any liability insurance.

The Board agreed with the WCJ's ultimate finding that while claimant was in every way 
an independent contractor, he was performing construction work in Pennsylvania, which placed 
him under the CWMA, which in turn classified him as an employee of defendant at the time he 

fell from the ladder. The WCJ reasoned that defendant's business of roofing clearly fell within 

the definition of construction under CWMA, as that definition includes any repair work done on 

any real property or premises under contract. The CWMA requires that for an individual to be 
considered an independent contractor, all of the Act's requirements must be met. Here, not all 
of the requirements were met; claimant did not maintain liability insurance during the term of 

his contract.

Defendant argued that the WCJ's analysis was flawed in that it focused on the 

defendant's business rather than the "business" of the claimant. The Board noted, however, 
that the CWMA, when read with the WCA, requires an analysis of both the employer's business 

and the services being offered/performed by a claimant in order to determine whether the 
claimant is an employee or an independent contractor. The Board focused on the fact that 
claimant was more than just a salesman; he climbed ladders to inspect what work needed to be 

done. Defendant argued that this reading is too expansive and not intended by the General 
Assembly, in that it would allow anyone to avoid independent contractor status under the 

CWMA by failing to buy insurance. The Board countered that this is exactly what was 
intended—especially where the claimant is climbing ladders and incurring the risk of serious 
injury. The CMWA in this way has a remedial purpose, in that it "would require those in the 

construction industry to ensure that their 'independent contractors,' are truly that—by 

requiring employers to insist upon proof of insurance."



Claimant argued that he should have been found to be an employee of defendant under 
a traditional workers' compensation analysis rather than the WCJ relying on the CWMA. The 

Board disagreed, noting that everything pointed to his status as an independent contractor, 
especially that he signed a contract in his role as managing member of an LLC. The Board 
concurred with the WCJ's finding that but for the CWMA, claimant would hove been considered 

an independent contractor for workers' compensation purposes.

KEY ISSUES: Begly highlights the policy arguments that claimants and defendants may 
make. The defendant argued that CWMA will provide a way for subcontractors to avoid 

buying liability insurance. The Board countered that instead, the CWMA has a remedial 

purpose—to ensure general contractors do not hire any subcontractors without 
insurance in the first place. Moreover, the Board pointed to the dangerous task the 

claimant was actually doing—climbing ladders—to stress the importance of ensuring 

liability insurance.

The defendant in Begly also argued that it is the claimant's business that is critical in 
determining whether an employment relationship exists. Here, that may have been a 

viable argument, given that the claimant's essential job seems to be that of a 

salesman—not clearly a construction job. However, the Board noted that reading the 
CWMA with the WCA requires an analysis of both the services being offered/performed 

by the claimant and the employer's business (here, roof repair—clearly a construction 
job). The Board's decision on this point is consistent with the Commonwealth Court's 

more-recent ruling in Lin.

Lastly, the claimant argued that he should have been found to be an employee under a 

traditional workers' compensation analysis rather than through the CWMA. This 
presents a question of whether a court's determination of employee status under 

CWMA is different than that under the common law.

McAdams v. Kist, 2016 WL 1313988 (Pa.Work.Comp.App.Bd. Mar. 25, 2016)

The Board agreed that the WCJ erred in concluding that claimant, a general laborer, was 
an independent contractor under the CWMA. Nevertheless, the Board ultimately affirmed the 

WCJ's determination that claimant was an independent contractor based on the WCJ's findings 

for analysis under the Hommermill factors.

First, the Board did not find that claimant's handwritten invoices to Kist for his services, 
nor the course of dealing explained by Mr. Kist, rise to the level of a written contract to perform 

services as required by the CWMA. Generally, Kist and the claimant negotiated an hourly rate 

depending on the type of work to be done and claimant would give a ballpark figure. Kist 
frequently gave claimant an advance and bought and provided the materials. Claimant would



bill periodically, sometimes every couple of days and sometimes daily. One of claimant's 
handwritten invoices was submitted into evidence. As noted, the Board did not think this 

dealing was a sufficient "written contract" as required by the CWMA.

"Nevertheless," the Board continued, "whether an employment relationship exists is a 
question of law, fully reviewable by the Board." The WCJ's findings provided the rationale for 
concluding claimant was an independent contractor: claimant ran his own business, he 

regularly worked for others as well as for Kist, he had his own business address, carried liability 
insurance for most of the relationship with Kist, had his own tools, invoiced his clients, had a 
proprietary interest in the outcome of the job, directed his own crew or worked independently, 
and Kist did not direct how work was to be done. As such, the Board affirmed the WCJ's 
determination that claimant was an independent contractor.

KEY ISSUES: McAdams suggests an area of future argument—whether particular 
documents or even certain contracts are sufficient to be considered a "written contract 
to perform services" under Section 933.3(a)(1). This is a different question than one 
posed at the timing or the terms of a "contract."

The Board in McAdams at first provided a straightforward application of the CWMA 
criteria—the handwritten invoice was not a sufficient "written contract." Thus, the 
claimant is not an independent contractor. However, the Board then goes on to affirm 

the WCJ's determination of independent contractor under the Hammermill factors 
without an explanation of why the common law would trump the CWMA, as opposed to 
a conclusion the CWMA does not apply at all.

Uninsured Employers Guaranty FundVI.

A. The Fund

On November 9, 2006, Act 147 was signed into law, which establishes and funds the 

Uninsured Employers Guaranty Fund (UEGF or "Fund"). The Fund was enacted to provide 
benefits to injured employees of uninsured employers. Act of November 9, 2006, P.L. 1362, No. 
147, § 7, 77 P.S. § 2701-08. See relevant UEGF sections of the Workers' Compensation Act in 
Appendix B.

The Fund is not an insurer and is not subject to penalties, unreasonable contest fees, or 
any reporting and liability requirements under Section 440 of the WCA. Section 1601, 77 P.S. § 
2701. However, the Fund does have all the same rights, duties, responsibilities, and obligations 
as an insurer. Section 1602(e), 77 P.S. § 2702(e).



One such obligation of the Fund is to seek reimbursement from the primarily liable 

employer. Section 1605(b) provides:

The department shall, on behalf of the fund, exhaust all remedies at law against the 

uninsured employer in order to collect the amount of a voluntary payment or award, 

including voluntary payment or award itself and reimbursement of costs, interest, 
penalties, fees under section 440 and costs of the fund's attorney, which have been paid 

by the fund. 77 P.S.§ 2705(b).

In Trautman v. WCAB (Blystone Tree Service and Pennsylvania Uninsured Empirs. Guar. 

Fund), 104 A.3d 600 (Pa.CmwIth. 2014), the claimant argued that Section 1605 renders the 
Fund liable for payment of unreasonable contest attorneys' fees assessed against the uninsured 

employer. Claimant contended that although Section 1601 prohibits unreasonable contest fees 

from being assessed against the Fund directly. Section 1605(b) "clearly contemplates a scenario 
wherein the [Department of Labor and Industry] would seek reimbursement for penalties and 

fees under Section 440 of the Act that were paid by the UEGF."

The Commonwealth Court rejected this argument, noting that Section 1605(b) of the 

Act merely confers a right on the Department to seek reimbursement for any fees under 
Section 440 paid out by the fund—not a right on claimant to collect unreasonable contest fees 

from the Fund. In sum, the court held that the Fund was not liable for the payment of 
unreasonable contest fees assessed against the uninsured employer, according to the express 

language of Section 1601.

However, in another Commonwealth Court case, the court held that the Fund was a 
"party." Pennsylvania Uninsured Empirs. Guar. Fund v. WCAB (Dudkiewicz), 89 A.3d 330 
(Pa.CmwIth. 2014). Thus, while the Fund is not statutorily liable for such things as attorney's 

fees and costs under Section 1601, it is otherwise bound by the rules, including 34 Pa. Code. § 

131.36, requiring prompt joinder of additional parties, in the Dudkiewicz case, the Fund lawyers 

knew of two parties that were potential statutory employers, but failed to join them in a 

diligent and timely manner. Thus, the WCJ properly dismissed the joinder petitions.

As a penalty for improper misclassification of employees as independent contractors, 
the Department of Labor and Industry can pursue reimbursement from the company for costs 

due to the company's failure to insure its employees, including benefits paid to a worker from 

the Fund and any interest, penalties, and attorneys' fees. Section 1605(b) also provides:

The fund shall also be reimbursed for costs or attorney fees which are incurred in 
seeking reimbursement under this subsection. The department is authorized to 
investigate violations of section 305 for prosecution of the uninsured employer pursuant 
to section 305(b) and shall pursue such prosecutions through coordination with the



appropriate prosecuting authority. Any restitution obtained shall be paid to the fund. 77 

P.S. § 2705(b).

The Department also has the right to appear and represent the fund as a creditor in a 

bankruptcy proceeding involving the uninsured employer. Section 1605(c), 77 P.S. § 2705(c).

Claims Against the FundB.

Notice to the Fund

First, for claims for an injury or a death that occurred on or after January 8, 2007, an 
injured worker must notify the Fund within 45 days after the worker knew that the employer 
was uninsured. Section 1603(a), (b), 77 P.S. § 2703(a), (b). Relevant UEGF Forms are in 

Appendix D.

In Pennsylvania Uninsured Empirs. Guar. Fund v. WCAB (Lyle), the Commonwealth Court 

clarified that notice to the Fund must be given within 45 days of when the employee knew the 
employer was uninsured, not when the employee should have known. 91 A.3d 297 (Pa.CmwIth. 
2014). In Lyle, receipt of the Bureau of Workers' Compensation's letter that the employer may 

not have insurance did not preclude a finding that the employee had prior knowledge that the 
employer was uninsured. The court also held that when an employee learns that an employer is 

uninsured is a question of fact.

Section 1603(b) provides in full:

Time.-- An injured worker shall notify the fund within 45 days after the worker knew 

that the employer was uninsured. The department shall have adequate time to monitor 
the claim and shall determine the obligations of the employer. No compensation shall 
be paid from the fund until notice is given and the department determines that the 

employer failed to voluntarily accept and pay the claim or subsequently defaulted on 
payments of compensation. No compensation shall be due until notice is given. 77 P.S. § 

2703(b).

Courts have held that failure to comply with the 45-day limit in Section 1603(b) is not a 

complete bar to a claim. Instead, if a claimant gives the Fund notice outside of the 45-day 
window, compensation will not be paid until the date of notice. In Lozado v. WCAB (Dependable 

Concrete Work and Uninsured Empirs. Guar. Fund), the Commonwealth Court affirmed the 

Board's conclusion that the claimant did not entirely forfeit his Claim Petition against the Fund 
by not complying with the 45-day notice requirement in Section 1603(b). 123 A.3d 365 

(Pa.CmwIth. 2015).



In Lozado, the claimant was deemed to have actual knowledge his employer lacked 
workers' compensation insurance from the date of the Bureau's letter explicitly stating the 

same. This triggered the Section 1603(b) 45-day limit, and his Notice filed over eight months 
after receipt of the letter exceeded the limit. However, the court agreed that Section 1603(b) 
does not create a complete bar. The language of the Section states that no compensation "shall 

be due until" notice is given—not "unless" notice is given.

This 45-day limit, the Lozado court noted, is meant to give the Fund an opportunity to 
investigate, and the Fund is not responsible for paying compensation incurred prior to this 
notice. The window is meant to strongly compel claimants to quickly give the Fund notice by 
providing for later and less payment as a consequence for the claimant's delay. Thus, those who 

do not meet the statutory deadline are only entitled for compensation for medical treatment or 

lost wages incurred from the date notice was provided.

In Com., Dept, of Labor and Industry v. WCAB (Kendrick and Timberline Tree & 
Landscaping, LLC), the Commonwealth Court followed Lozado. 2016 WL 2620500 (Pa.CmwIth. 
2016). Because the claimant did not give notice to the Fund within 45 days after he knew the 

employer was uninsured, the court held that he would not receive compensation for any 
expenses incurred after notice was given to the Fund on February 8, 2012. The Kendrick court 
also held that the term "compensation" in Section 1603(b) includes both wage loss benefits and 

medical benefits.

Also, in Snyder v. WCAB (Kriner), the Commonwealth Court made clear that under 
Section 1603(b), the Fund's liability is not triggered until the employer fails to pay, i.e., the Fund 

is secondarily liable. 2016 WL 917246 (Pa.CmwIth. 2016).

Fund's Investigation

Within 10 days of Notice of the claim under Section 1603(b), the Fund must demand 

from the employer proof of applicable insurance coverage. Within 14 days from the date of the 

Fund's request, the employer must provide proof of insurance. If the employer does not 
provide proof, there will be a rebuttable presumption of uninsurance. Section 1605(a), 77 P.S. § 

2705(a).

Claim Petition

If a claim for compensation is filed and the claim is not voluntarily accepted as 
compensable, the employee may file a claim petition naming both the employer and the Fund 

defendants. Section 1604, 77 P.S. § 2704. However, no claim petition may be filed against 
the fund until at least 21 days after notice of the claim is made to the fund under Section 

1603(b). Section 1603(d), 77 P.S. § 2703(d).

as



Timeline

In sum, the timeline for an Injured Worker/Claimant to pursue a claim against the Fund

is as follows:

Injured Worker learns his/her employer is uninsured1)

Within 45 days of learning employer is uninsured, Injured Worker mails a "Notice 

of Claim Against Uninsured Employer" (Notice) (Form LIBC-551) to the 

Department of Labor and Industry (Department)

2)

Upon Notice, the Fund demands from employer proof of insurance and 

determines whether it will commence making payments
3)

No sooner than 21 days after the Injured Worker filed the Notice, and if the 

claim is not voluntarily accepted as compensable, the Injured Worker (now 

Claimant) can file a "Claim Petition for Benefits from the Uninsured Employer 

Guaranty Fund" (Form LIBC-550)

4)

The Fund and the WCA Exclusivity PrincipleC.

The Workers' Compensation Act provides the exclusive means by which a covered 

employee can recover against an employer for injury in the course of his or her employment. 
Section 303(a), 77 P.S. § 481(a). Still, an employer loses its immunity from suit when it does not 
fulfill its obligation under the quid pro quo bargain and may be sued at common law where the 
employer fails to provide workers' compensation coverage. Section 305(d), 77 P.S. § 501(d).

In full. Section 305(d) provides:

When any employer fails to secure the payment of compensation under this act as 
provided in sections 305 and 305.2, the injured employe or his dependents may proceed 

either under this act or in a suit for damages at law as provided by article II. 77 P.S. § 

501(d) (emphasis added).

Flowever, the above exclusivity principle does not foreclose an employer's or insurer's 
civil action seeking damages from a third party who bears some responsibility for the claimant's 

injuries. Section 319, 77 P.S. § 671. In other words, when a claimant chooses to recover from a 

third party through a civil action, an employer or insurer may assert subrogation rights against 
any recovery of damages the claimant receives from a liable third party. Id.

Moreover, Act 147 (establishing the Fund), contains a section addressing the exclusivity 

principle and subrogation rights provisions in Sections 305(d) and 319, respectively. Section 

1606 ("Other Remedies") provides in full:



Nothing contained in this article shall serve to abrogate the provisions of section 305(d) 
allowing the claimant or dependents to bring a direct suit for damages at law as 
provided by Article II. The fund shall be entitled to assert rights to subrogation under 
section 319 for recovery made from the employer or any other third party. 77 P.S. § 

2706.

In Lozado v. WCAB (Dependable Concrete Work and Uninsured Empirs. Guar. Fund), the 

Commonwealth Court was confronted with an issue of first impression: whether a claim 

petition against the Fund is barred by the exclusivity principle in Section 305(d) where, after 
learning than an employer is uninsured, a claimant preserves a civil remedy by filing a "savings 

action" at law against an uninsured employer. 123 A.3d 365 (Pa.CmwIth. 2015).

Here, the claimant pursued a claim against the Fund and also filed a writ of summons 

against the uninsured employer. The claimant argued that the exclusivity principle does not 
apply to all claims against the Fund because Section 305(d) only bars his proceeding against his 
employer. The Fund, claimant argued, is a separate scheme to compensate injured employees, 
evidenced by Section 1606, which gives the claimant a right to file a direct suit for damages 
against his employer without forfeiting his right to pursue benefits against the Fund. Thus, 
Section 1606 provides the Fund with the right of subrogation against any recovery the claimant 

receives from an employer as it would from any other third party.

Ultimately, the court held that the Board erred when it held that claimant's Claim 
Petition against the Fund was barred by the Section 305(d) exclusivity principle as a result of 
claimant preserving his civil remedy by filing a writ of summons against the uninsured 
employer. The Court declined to decide whether the exclusivity principle applies in all cases, 
but reasoned that here, claimant did only what was necessary to preserve his civil actin until he 

could determine whether he had a claim under the Act: he commenced his action with a writ of 
summons, delayed filing a complaint for 11 months, and requested his tort action be stayed 

pending resolution of his workers' compensation claim. In sum, the court allowed claimant to 

maintain his workers' compensation action against the Fund.

KEY ISSUES: The Lozado court limited its holding to the facts in this case, specifically, 
that claimant preserving his ability to recover in tort did not violate Section 305(d). The 
court did not need to decide whether the exclusivity principle applies in all cases. The 

court did not address the Fund's argument that the General Assembly maintained the 
exclusivity principle of Section 305(d) when it established the Fund, such that a claimant 
may not bring a suit against an employer as he would a third party.



Appendix A



(Act No. 72)

§ 933.1. Short title

This act shall be known and may be cited as the Construction Workplace Misclassification 
Act.

§ 933.2. Definitions

The following words and phrases when used in this act shall have the meanings given to 
them in this section unless the context clearly indicates otherwise:

"CONSTRUCTION." Erection, reconstruction, demolition, alteration, modification, custom 
fabrication, building, assembling, site preparation and repair work done on any real property 
or premises under contract, whether or not the work is for a public body and paid for from 
public funds.

"DEPARTMENT." The Department of Labor and Industry of the Commonwealth.

EMPLOYEE." Either of the following:

(1) In relation to workers' compensation, the term shall have the meaning given to it in 
section 104 of the act of June 2, 1915 (P.L. 736, No. 338), known as the Workers' 
Compensation Act.

(2) In relation to unemployment compensation, the term shall have the meaning given to it in 
section 4(i) of the act of December 5, 1936 (2nd Sp.Sess., 1937 P.L. 2897, No. 1), known as 
the Unemployment Compensation Law.

EMPLOYER." Either of the following:

(1) In relation to workers' compensation, the term shall have the meaning given to it in 
section 103 of the act of June 2, 1915 (P.L 736, No. 338), known as the Workers' 
Compensation Act.

(2) In relation to unemployment compensation, the term shall have the meaning given to it in 
section 4(j) of the act of December 5, 1936 (2nd Sp. Sess., 1937 P.L. 2897, No. 1), known as 
the Unemployment Compensation Law.

"SECRETARY." The Secretary of Labor and Industry of the Commonwealth or the secretary's 
authorized representative.

"UNEMPLOYMENT COMPENSATION LAW."THE ACT OF DECEMBER 5, 1936 (2ND SP. SESS., 
1937 P.L. 2897, NO. 1), KNOWN AS THE UNEMPLOYMENT COMPENSATION LAW.

"WORKERS' COMPENSATION ACT." The act of June 2, 1915 (P.L. 736, No. 338), known as 
the Workers' Compensation Act.



§ 933.3. Independent contractors

(a) GENERAL RULE.-- For purposes of workers' compensation, unemployment compensation 
and improper classification of employees provided herein, an individual who performs 
services in the construction industry for remuneration is an independent contractor only if:

(1) The individual has a written contract to perform such services.

(2) The individual is free from control or direction over performance of such services both 
under the contract of service and in fact.

(3) As to such services, the individual is customarily engaged in an independently established 
trade, occupation, profession or business.

(b) CRITERIA.- An individual is customarily engaged in an independently established trade, 
occupation, profession or business with respect to services the individual performs in the 
commercial or residential building construction industry only if:

(1) The individual possesses the essential tools, equipment and other assets necessary to 
perform the services independent of the person for whom the services are performed.

(2) The individual's arrangement with the person for whom the services are performed is such 
that the individual shall realize a profit or suffer a loss as a result of performing the services.

(3) The individual performs the services through a business in which the individual has a 
proprietary interest.

(4) The individual maintains a business location that is separate from the location of the 
person for whom the services are being performed,

5) The individual:

(1) previously performed the same or similar services for another person in accordance 
with paragraphs (1), (2), (3) and (4) while free from direction or control over 
performance of the services, both under the contract of service and in fact; or

(ii) holds himself out to other persons as available and able, and in fact is available 
and able, to perform the same or similar services in accordance with paragraphs (1),
(2) , (3) and (4) while free from direction or control over performance of the services.

(6) The individual maintains liability insurance during the term of this contract of at least 
$50,000.

(c) FACTORS NOT TO BE CONSIDERED.- The failure to withhold Federal or State income 
taxes or pay unemployment compensation contributions or workers' compensation 
premiums with respect to an individual's remuneration shall not be considered in 
determining whether the individual is an independent contractor for purposes of the 
Workers' Compensation Act or the Unemployment Compensation Law.

(d) WORKERS' COMPENSATION.-

(1) An individual who is an independent contractor as determined under this section is not an 
employee for purposes of the Workers' Compensation Act. For purposes of this section, each 
employment relationship shall be considered separately.



(2) Nothing in this act shaii be construed to affect section 321(2) of the Workers' 
Compensation Act.

(e) UNEMPLOYMENT COMPENSATION.-

(1) For purposes of section 4(i)(2)(B) of the Unempioyment Compensation Law, an individual 
is customarily engaged in an independently established trade, occupation, profession or 
business with respect to services the individual performs in the construction industry only if 
the criteria in subsection (b) are satisfied.

(2) Except as provided in paragraph (1), nothing in this act shall be construed to affect any 
exclusion from "employment" as defined In the Unemployment Compensation Law.

§ 933.4, Improper classification of employees

(a) VIOLATION.— An employer, or officer or agent of an employer, shall be in violation of 
this act and shall be subject to the penalties, remedies and actions contained in this act if 
the employer, officer or agent:

(1) fails to properly classify an individual as an employee for purposes of the Workers' 
Compensation Act and fails to provide the coverage required under the Workers' 
Compensation Act; or

(2) fails to properly classify an individual as an employee for purposes of the Unemployment 
Compensation Law and fails to pay contributions, reimbursements or other amounts required 
to be paid under the Unemployment Compensation Law.

(b) SEPARATE OFFENSES.— Each individual who is not properly classified as an employee 
shall be the basis of a separate violation of this section.

(c) ORDER TO SHOW CAUSE.-

(1) If the secretary receives information indicating that any person has violated this act, the 
secretary may investigate the matter and issue an order to show cause why the person should 
not be found in violation of this act.

(2) A person served with an order to show cause shall have a period of 20 days from the date 
the order is served to file an answer in writing.

(3) If the person fails to file a timely and adequate answer to the order to show cause, the 
secretary may, following notice and hearing, do any of the following:

(i) petition a court of competent jurisdiction to issue a stop-work order as provided in 
section 7; or

(ii) immediately assess penalties as provided in section 6.

(d) ENFORCEMENT.-- If, subsequent to issuing an order to show cause under subsection (c), 
the secretary finds probable cause that an employer has committed a criminal violation of 
this act, the secretary shall refer the matter to the Office of Attorney General for 
investigation or impose administrative penalties under section 6.



(e) ACTING IN CONCERT WITH OTHER PARTIES.- A party that does not meet the definition 
of "employer" in section 2, but which intentionally contracts with an employer knowing the 
employer intends to misclassify employees in violation of this act, shall be subject to the 
same penalties, remedies or other actions as the employer found to be in violation of this 
act.

(f) DEFENSE.— It shall be a defense to an alleged violation of this section if the person for 
whom the services are performed in good faith believed that the individual who performed 
the services qualified as an independent contractor at the time the services were performed.

§ 933.5. Criminal penalties

(a) GRADING.— An employer, or officer or agent of an employer, that intentionally violates 
section 4(a) commits:

(1) A misdemeanor of the third degree for a first offense.

(2) A misdemeanor of the second degree for a second or subsequent offense.

(b) SUMMARY OFFENSE.— An employer, or officer or agent of an employer, that negligently 
fails to properly classify an individual as an employee under section 4(a) commits a 
summary offense and shall, upon conviction, be sentenced to pay a fine of not more than $ 
1,000. Evidence of a prior conviction under this subsection shall be admissible as evidence 
of intent under subsection (a).

(c) CONCURRENT JURISDICTION.-

(1) The Attorney General shall have concurrent prosecutorial jurisdiction with the district 
attorney of the appropriate county for violations under this section and any offense arising out 
of the activity prohibited by this section.

(2) No person charged with a violation of this section by the Attorney General shall have 
standing to challenge the authority of the Attorney General to prosecute the case, and if a 
challenge is made, the challenge shall be dismissed, and no relief shall be available in the 
courts of this Commonwealth to the person making the challenge.

§ 933.6. Administrative penalties

(a) GENERAL RULE.— When the secretary finds that a person has violated this act, the 
secretary may assess and collect civil penalties of not more than $ 1,000 for the first 
violation, and not more than $ 2,500 for each subsequent violation.

(b) FACTORS TO BE CONSIDERED.— When determining the amount of the penalty to be 
imposed, the secretary shall consider factors including, but not limited to:

(1) The history of previous violations by the employer.

(2) The seriousness of the violation.

(3) The good faith of the employer.

(4) The size of the employer's business



§ 933.7. Stop-work orders

(a) ISSUANCE OF ORDER.-

(1) If the secretary determines, subsequent to the issuance of an order to show cause under 
section 4(c), that an employer, or officer or agent of the employer, has intentionally failed to 
properly classify an individual as an employee under section 4(a), the secretary may petition a 
court of competent jurisdiction to issue a stop-work order requiring the cessation of work by 
individuals who are improperly classified within 24 hours of the effective date of the order, or 
in the event that a majority of individuals working at a site are improperly classified, requiring 
the cessation of all business operations of that employer at each site at which a violation 
occurred within 24 hours of the effective date of the order.

(2) The order shall take effect when served upon the employer, or, for a particular employer 
worksite, when served at the worksite. The order shall remain in effect until the court issues 
an order releasing the stop-work order or upon finding that the employer, or officer or agent 
of the employer, is no longer in violation of this act.

(3) An order releasing a stop-work order may include a requirement that the employer file 
with the department periodic reports for a probationary period that shall not exceed two years 
demonstrating the employer's continued compliance with this act.

Stop-work orders under subsection (a)(b) APPLICABILITY OF ORDERS AND PENALTIES, 
and penalties under subsection (c) shall be in effect against any successor corporation or 
business entity that has one or more of the same principals or officers as the employer 
against whom the stop-work order was issued or penalties imposed and which is engaged in 
the same or equivalent trade or activity.

(c) PENALTY.— The court shall assess a penalty of $ 1,000 per day against an employer for 
each day that the employer conducts business operations that are in violation of a stop- 
work order issued under this section.

§ 933.8. Procedure

(a) HEARINGS.- Actions taken under sections 4(c) and 6 shall be subject to the provisions 
of 2 Pa.C.S. (relating to administrative law and procedure).

(b) SUBPOENA POWERS.— The department shall have the power to subpoena witnesses, 
administer oaths, examine witnesses and take testimony or compel the production of 
documents. The secretary may petition the Commonwealth Court to enforce any order or 
subpoena issued under this act.

§ 933.9. Certain agreement prohibited

(a) VIOLATION.— No person shall require or demand that an individual enter into an 
agreement or sign a document which results in the improper classification of that individual 
as an independent contractor.

(b) PENALTY.-- A violation of subsection (a) shall be punishable by an administrative fine of 
not less than $ 1,000 and not more than $ 2,500. Each violation shall be considered a 
separate offense under this section.

§ 933.10. Retaliation for action prohibited



(a) GENERAL RULE.- It shall be unlawful for an employer, or officer or agent of an 
employer, to discriminate in any manner or take adverse action against any person in 
retaliation for exercising rights protected under this act. Rights protected under this act 
include, but are not limited to, the right to file a complaint or inform any person about an 
employer's noncompliance with this act.

(b) GOOD FAITH ALLEGATIONS OF NONCOMPLIANCE.- Any person who in good faith 
alleges noncompliance with this act shall be afforded the rights provided by this act, 
notwithstanding the person's failure to prevail on the merits.

(c) REBUTTABLE PRESUMPTIONS.- Taking adverse action against a person within 90 days 
of the person's exercise of rights protected under this act shall raise a rebuttable 
presumption of having done so in retaliation for the exercise of those rights.

§ 933.11. Availability of information

The department shall create a poster for job sites which outlines the requirements and 
penalties under this act and shall make the poster available on its Internet website. At the 
discretion of the secretary, a toll-free hotline telephone number may be established to 
receive alleged violations.

§ 933.12. Use of penalty funds

Any sum collected as a penalty under:

(1) Sections 6, 7 and 9 for a violation of section 4(a)(1) shall be paid into the Workers' 
Compensation Administration Fund.

(2) Sections 6, 7 and 9 for a violation of section 4(a)(2) shall be paid into the Special 
Administration Fund created under section 601.1 of the Unemployment Compensation Law.

(3) Section 9 for a violation of any other provision of this act shall be divided equally between 
the Workers' Compensation Administration Fund and the Special Administration Fund.

§ 933.13. Rules and regulations

The department may promulgate rules and regulations necessary to implement this act.

§ 933.14. Annual report required

The department shall submit an annual report to the General Assembly by March 1 of the 
year following the first full year in which this act is in effect, and each year thereafter, 
detailing, to the maximum extent possible, data on the previous calendar year's 
administration and enforcement of this act. The department may include any relevant facts 
and statistics that it believes necessary in the content of the report.

§ 933.15. Severability

The provisions of this act are severable. If any provision of this act or its application to any 
individual or circumstance is held invalid, the invalidity shall not affect other provisions or 
applications of this act which can be given effect without the invalid provision or application.



§ 933.16. Construction of law

(a) OTHER LAWS.- Nothing contained in this act shaii be construed to impair or affect in 
any manner the abiiity of the department and secretary to carry out the powers and duties 
prescribed by the iaws of this Commonweaith.

(b) OTHER INDUSTRIES.- The department is not preciuded from finding misdassification in 
any industry on the basis of the laws of this Commonwealth.

§ 933.17. Funding

The department shall not be required to enforce this act until adequate funding is 
appropriated.

Effective February 10, 2011
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Act of 1915, P.L. 736, No. 338, as amended. 
Title 77 of Purdon's Statutes

(EXCERPTS)

ARTICLE I
Interpretation and Definitions

* * * *

Section 103

The term "employer," as used in this act, is declared to be synonymous with master, and to 
include natural persons, partnerships, joint-stock companies, corporations for profit, 
corporations not for profit, municipal corporations, the Commonwealth, and all 
governmental agencies created by it.

Section 104

The term "employe," as used in this act is declared to be synonymous with servant, and 
includes—

All natural persons who perform services for another for a valuable consideration, exclusive 
of persons whose employment is casual in character and not in the regular course of the 
business of the employer, and exclusive of persons to whom articles or materials are given 
out to be made up, cleaned, washed, altered, ornamented, finished or repaired, or adapted 
for sale in the worker's own home, or on other premises, not under the control or 
management of the employer. Except as hereinafter provided in clause (c) of section 302 
and sections 305 and 321, every executive officer of a corporation elected or appointed in 
accordance with the charter and by-laws of the corporation, except elected officers of the 
Commonwealth or any of its political subdivisions, shall be an employe of the corporation. 
An executive officer of a for-profit corporation or an executive officer of a nonprofit 
corporation who serves voluntarily and without remuneration may, however, elect not to be 
an employe of the corporation for the purposes of this act. For purposes of this section, an 
executive officer of a for-profit corporation is an individual who has an ownership interest in 
the corporation, in the case of a Subchapter S corporation as defined by the act of March 4, 
1971 (P.L. 6, No. 2), known as the "Tax Reform Code of 1971," or an ownership interest in 
the corporation of at least five per centum, in the case of a Subchapter C corporation as 
defined by the Tax Reform Code of 1971. . . .

* * *

ARTICLE III
Liability and Compensation



Section 301

(a) Every employer shall be liable for compensation for personal injury to, or for the 
death of each employe, by an injury in the course of his employment, and such 
compensation shall be paid in all cases by the employer, without regard to 
negligence, according to the schedule contained in sections three hundred and six 
and three hundred and seven of this article: Provided, That no compensation shall be 
paid when the injury or death is intentionally self inflicted, or is caused by the 
employe's violation of law, including, but not limited to, the illegal use of drugs, but 
the burden of proof of such fact shall be upon the employer, and no compensation 
shall be paid if, during hostile attacks on the United States, injury or death of 
employes results solely from military activities of the armed forces of the United 
States or from military activities or enemy sabotage of a foreign power. In cases 
where the injury or death is caused by intoxication, no compensation shall be paid if 
the injury or death would not have occurred but for the employe's intoxication, but 
the burden of proof of such fact shall be upon the employer. . . .

Section 302

(a) A contractor who subcontracts all or any part of a contract and his insurer shall 
be liable for the payment of compensation to the employes of the subcontractor 
unless the subcontractor primarily liable for the payment of such compensation has 
secured its payment as provided for in this act. Any contractor or his insurer who 
shall become liable hereunder for such compensation may recover the amount 
thereof paid and any necessary expenses from the subcontractor primarily liable 
therefor.

For purposes of this subsection, a person who contracts with another (1) to have 
work performed consisting of (i) the removal, excavation or drilling of soil, rock or 
minerals, or (ii) the cutting or removal of timber from lands, or (2) to have work 
performed of a kind which is a regular or recurrent part of the business, occupation, 
profession or trade of such person shall be deemed a contractor, and such other 
person a subcontractor. This subsection shall not apply, however, to an owner or 
lessee of land principally used for agriculture who is not a covered employer under 
this act and who contracts for the removal of timber from such land.

(b) Any employer who permits the entry upon premises occupied by him or under his 
control of a laborer or an assistant hired by an employe or contractor, for the 
performance upon such premises of a part of such employer's regular business 
entrusted to that employe or contractor, shall be liable for the payment of 
compensation to such laborer or assistant unless such hiring employe or contractor, 
if primarily liable for the payment of such compensation, has secured the payment 
thereof as provided for in this act. Any employer or his insurer who shall become 
liable hereunder for such compensation may recover the amount thereof paid and 
any necessary expenses from another person if the latter is primarily liable therefor.

For purposes of this subsection (b), the term "contractor" shall have the meaning 
ascribed in section 105 of this act. . . .

*



(d) A contractor shall not subcontract all or any part of a contract unless the 
subcontractor has presented proof of insurance under this act. . . .

Section 303

(a) The liability of an employer under this act shall be exclusive and in place of any 
and all other liability to such employes, his legal representative, husband or wife, 
parents, dependents, next of kin or anyone otherwise entitled to damages in any 
action at law or otherwise on account of any injury or death as defined in section 
301(c)(1) and (2) or occupational disease as defined in section 108.

(b) In the event injury or death to an employe is caused by a third party, then such 
employe, his legal representative, husband or wife, parents, dependents, next of kin, 
and anyone otherwise entitled to receive damages by reason thereof, may bring their 
action at law against such third party, but the employer, his insurance carrier, their 
servants and agents, employes, representatives acting on their behalf or at their 
request shall not be liable to a third party for damages, contribution, or indemnity in 
any action at law, or otherwise, unless liability for such damages, contributions or 
indemnity shall be expressly provided for in written contract entered into by the 
party alleged to be liable prior to the date of the occurrence which gave rise to the 
action.

* * * *

Section 305

* * * *

(d) When any employer fails to secure the payment of compensation under this act 
provided in sections 305 and 305.2, the injured employe or his dependents may 

proceed either under this act or in a suit for damages at law as provided by article II.
as

^ *

Section 319

Where the compensable injury is caused in whole or in part by the act or omission of a third 
party, the employer shall be subrogated to the right of the employe, his personal 
representative, his estate or his dependents, against such third party to the extent of the 
compensation payable under this article by the employer; reasonable attorney's fees and 
other proper disbursements incurred in obtaining a recovery or in effecting a compromise 
settlement shall be prorated between the employer and employe, his personal 
representative, his estate or his dependents. The employer shall pay that proportion of the 
attorney's fees and other proper disbursements that the amount of compensation paid or 
payable at the time of recovery or settlement bears to the total recovery or settlement. Any 
recovery against such third person in excess of the compensation theretofore paid by the 

ployer shall be paid forthwith to the employe, his personal representative, his estate orem



his dependents, and shall be treated as an advance payment by the employer on account of 
any future instalments of compensation.

Where an employe has received payments for the disability or medical expense resulting 
from an injury in the course of his employment paid by the employer or an insurance 
company on the basis that the injury and disability were not compensable under this act in 
the event of an agreement or award for that injury the employer or insurance company who 
made the payments shall be subrogated out of the agreement or award to the amount so 
paid, if the right to subrogation is agreed to by the parties or is established at the time of 
hearing before the referee or the board.

* * * *

ARTICLE IV 
Procedure

Section 404

The department shall, immediately upon their receipt, properly file and docket all claim 
petitions and other petitions, notices of compensation payable, agreements for 
compensation, findings of fact, awards or disallowances of compensation, or modifications 
thereof, and all other decisions, reports or papers filed with it under the provisions of this 
act or the rules and regulations of the department or the board.

* * * *

ARTICLE XVI
Uninsured Employers Guaranty Fund

Sec 1601 Definitions

The following words and phrases when used in this article shall have the meanings given to 
them in this section unless the context clearly indicates otherwise:

"Compensation." Benefits paid pursuant to sections 306 and 307

"Employer." Any employer as defined in section 103 The term does not include a person 
that qualifies as a self-insured employer under section 305

"Fund." The Uninsured Employers Guaranty Fund established in section 1602 The fund shall 
not be considered an insurer and shall not be subject to penalties, unreasonable contest 
fees or any reporting and liability requirements under section 440

"Policyholder." A holder of a workers' compensation policy issued by the State Workers' 
Insurance Fund, or an insurer that is a domestic, foreign or alien mutual association or 
stock company writing workers' compensation insurance on risks which would be covered by 
this act.

Secretary." The Secretary of Labor and Industry of the Commonwealth.



Sec 1602 Fund

(a) Establishment.—

(1) There is established a special fund to be known as the Uninsured 
Employers Guaranty Fund.

(2) The fund shall be maintained as a separate fund in the State Treasury 
subject to the procedures and provisions set forth in this article.

(b) Source.— The sources of the fund are:

(1) Assessments provided for under section 1607

(2) Reimbursements or restitution.

(3) Interest on money in the fund.

(c) Use.- The administrator shall establish and maintain the fund for the exclusive 
purpose of paying to any claimant or his dependents workers' compensation benefits 
due and payable under this act and the act of June 21, 1939 (P.L. 566, No. 284), 
known as The Pennsylvania Occupational Disease Act, and any costs specifically 
associated therewith where the employer liable for the payments failed to insure or 
self-insure its workers' compensation liability under section 305 at the time the 
injuries took place.

(d) Adminstration.-- The secretary shall be the administrator of the fund and shall 
have the power to collect money for and disburse money from the fund.

(e) Status.— The fund shall have all of the same rights, duties, responsibilities and 
obligations as an insurer.

Sec 1603 Claims.

(a) Scope.— This section shall apply to claims for an injury or a death which occurs 
on or after the effective date of this article.

(b) Time.— An injured worker shall notify the fund within 45 days after the worker 
knew that the employer was uninsured. The department shall have adequate time to 
monitor the claim and shall determine the obligations of the employer. No 
compensation shall be paid from the fund until notice is given and the department 
determines that the employer failed to voluntarily accept and pay the claim or 
subsequently defaulted on payments of compensation. No compensation shall be due 
until notice is given.

(c) Process.-- After notice, the fund shall process the claim in accordance with the 
provisions of this act.

(d) Petitions.— No claim petition may be filed against the fund until at least 21 days 
after notice of the claim is made to the fund.

Sec 1604 Claim Petition



If a claim for compensation is filed under this article and the claim is not voluntarily 
accepted as compensable, the employee may file a claim petition naming both the employer 
and the fund as defendants. Failure of the uninsured employer to answer a claim petition 
shall not serve as an admission or otherwise bind the fund under section 416.

Sec 1605 Department

(a) Insurance inquiry.— Within ten days of notice of a claim, the fund shall demand 
from the employer proof of applicable insurance coverage. Within 14 days from the 
date of the fund's request, the employer must provide proof of insurance. If the 
employer does not provide proof, there shall be rebuttable presumption of 
uninsurance.

(b) Reimbursement.— The department shall, on behalf of the fund, exhaust all 
remedies at law against the uninsured employer in order to collect the amount of a 
voluntary payment or award, including voluntary payment or award itself and 
reimbursement of costs, interest, penalties, fees under section 440 and costs of the 
fund's attorney, which have been paid by the fund. The fund shall also be reimbursed 
for costs or attorney fees which are incurred in seeking reimbursement under this 
subsection. The department is authorized to investigate violations of section 305 for 
prosecution of the uninsured employer pursuant to section 305(b) and shall pursue 
such prosecutions through coordination with the appropriate prosecuting authority. 
Any restitution obtained shall be paid to the fund.

(c) Bankruptcy.- The department has the right to appear and represent the fund as 
a creditor in a bankruptcy proceeding involving the uninsured employer.

(d) Liens.— If payments of any nature have been made by the fund on behalf of an 
uninsured employer, the fund shall file a certified proof of payment with the 
prothonotary of a court of common pleas, and the prothonotary shall enter the entire 
balance as a judgment against the employer. The judgment shall be a statutory lien 
against property of the employer in the manner set forth in section 308.1 of the act 
of December 5, 1936 (2nd Sp.Sess., 1937 P.L. 2897, No. 1), known as the 
Unemployment Compensation Law, and execution may issue on it. The fund has the 
right to update the amount of the lien as payments are made.

Sec 1606 Other Remedies

Nothing contained in this article shall serve to abrogate the provisions of section 305(d) 
allowing the claimant or dependents to bring a direct suit for damages at law as provided by 
Article II. The fund shall be entitled to assert rights to subrogation under section 319 for 
recovery made from the employer or any other third party.

* * * *



Appendix C



ADMINISTRATION AND 

ENFORCEMENT OF THE 

CONSTRUCTION WORKPLACE 

MISCLASSIFICATION ACT IN
2015

Kathy M. Manderino
Secretary, Department of Labor & Industry 

Commonwealth of Pennsylvania 

March 1, 2016

Pennsylvania
DEPARTMENT OF LABOR & INDUSTRY

1



INTRODUCTION

The Construction Workplace Misclassification Act, 43 P.S. §§ 933.1 - 933.17 
(“Act 72” or “Act”), went into effect on February 10, 2011. The Act prohibits employers 
from misclassifying construction workers as independent contractors who do not satisfy 
all of the definitional criteria of an independent contractor. The Act establishes a 
definition of “independent contractor” for purposes of workers’ compensation, 
unemployment compensation, and Act 72.

Act 72 grants administrative enforcement powers to the Secretary of Labor & 
Industry (“Secretary”). The Department of Labor & Industry’s (“Departmenf’) Bureau of 
Labor Law Compliance (“BLLC” or “Bureau”) enforces the Act on behalf of the 
Secretary. The Offiee of Attorney General and local district attorneys have concurrent 
jurisdiction for the prosecution of the Act’s criminal provisions.

Act 72 provides for the imposition of criminal and administrative penalties 
against employers, or officers or agents thereof, which are found to have committed 
violations. Additionally, the Act empowers the Secretary to petition a court to issue a 
stop-work order mandating the partial or complete cessation of work at the site of an 
ongoing intentional misclassification.

Section 4(c) of the Act authorizes the Secretary to undertake remedial action if 
she receives evidence establishing that a person has violated the Act. Section 10(a) 
explicitly prohibits an employer from discriminating in any manner or taking adverse 
action against any person for exercising any right protected by the Act, including the 
filing of a complaint with the Department or informing any person about an employer’s 
noncompliance. Section 10(b) makes clear that a complainant’s failure to prevail on the 
merits on allegations of employer noncompliance does not remove the retaliation 
prohibition set forth in subsection (a), so long as the complainant’s allegations were made 
in good faith. Finally, section 10(c) creates a rebuttable presumption that the taking by 

employer of adverse action against a person within 90 days of that person’s exercise of 
rights protected by the Act constitutes prohibited retaliation.

Section 14 of the Act requires the Department to submit annually, by March 1, a 
report to Pennsylvania’s General Assembly “detailing, to the maximum extent possible, 
data on the previous calendar year’s administration and enforcement of [Act 72].”' The 
Department is permitted to include in the report all relevant facts and statistics that it 
believes to be necessary.

Section 17 of the Act provides that “[t]he [Djepartment shall not be required to 
enforce this [A]ct until adequate funding is appropriated.” The Bureau continues to 
enforce the provisions of Act 72, and collect penalties, despite never receiving any 
additional funding for the administration of the Act.

In 2015, the Department collected $217,450 in administrative penalties from Act 
72 enforcement efforts. This 2015 figure represents a 1,612% increase in penalties 
collected from the 2014 penalty amount. These collections were either the product of an

an

' For this reason, references to -^2015” (or any other year) in this report are to the calendar year, unless 
explicitly stated otherwise.
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investigation conducted by the Bureau or the product of the Bureau’s settlement efforts 
with employers referred by the Department’s Office of Unemployment Compensation 
Tax Services (OUCTS) for misclassification.

OUCTS uses the Act 72 criteria for its audits of employers concerning the proper 
collection and calculation of unemployment compensation insurance. The Department’s 
Bureau of Workers’ Compensation (BWC) also uses the Act 72 criteria for its 
investigations of employers who did not include certain workers under their workers’ 
compensation insurance plans. BLLC works with OUCTS and BWC to identify potential 
violators of Act 72 for further prosecution under the Act.

In order to protect the confidentiality of complainants and the integrity of open 
investigations, this report contains general geographic, temporal, and substantive 
information regarding complaints, referrals, and collections.

Bureau of Labor Law Compliance Overview
The BLLC enforces and administers the following 13 laws: the Construction 

Workplace Misclassification Act (Act 72), the Prevailing Wage Act, the Wage Payment 
and Collection Law, the Minimum Wage Act, the Child Labor Act, the Underground 
Utility Line Protection Law (“One Call Law”), the Apprenticeship and Training Act, the 
Prohibition of Excessive Overtime in Health Care Act (Act 102), the Seasonal Farm 
Labor Act, the Industrial Homework Law, the Personnel File Inspection Act, the 
Employer to Pay Employment Medical Examination Fee Act, and the Equal Pay Law.

Current BLLC Complement
To complete these tasks, the Bureau has a staff complement of 43. The Director’s 

office includes the Director, program managers, and clerical support. Each of BLLC’s 
regional offices includes a supervisor and investigative team. The Bureau currently has 
29 investigators on staff; each is responsible for all 13 labor and safety laws. The staff 
complement breakdown is as follows:

VACANTFILLEDTOTAL
7 07Director's Office

Harrisburg/
Altoona

210 8

09Philadelphia 9

9 110Pittsburgh

7 07Scranton

40 343TOTALS
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Enforcement Issues
Act 72 prohibits contractors from treating construction employees as independent 

contractors. The Act provides that in order for a worker to be deemed an independent 
contractor, the worker must: (1) have a written contract to perform services, (2) be free 
from control or direction over the performance of work under contract, and (3) be 
customarily engaged in an independently established trade or business.

There are six factors that establish an independent trade or business: (1) Worker 
possesses his/her own essential tools and equipment; (2) Worker realizes profit or loss 
through services; (3) Worker has a proprietary interest in business through which services 
are performed; (4) Worker has a business location separate from contractor; (5) Worker 
previously performed similar services for others, holds himself herself out to do work for 
others, and is free from direction or control of the contractor; and (6) Worker maintains 
liability insurance of at least $50,000.

How the Department Enforces Act 72
Act 72 is primarily enforced by BLLC, which has 29 investigators in four district 

offices throughout the Commonwealth. There are three mechanisms for finding alleged 
Act 72 violations: (1) complaints filed with the Bureau, (2) findings made during 
construction job site visits, and (3) referrals from OUCTS.

Alleged violations are assigned to an investigator who interviews the contractor 
and workers, and requests all pertinent documentation, such as a copy of the contract or 
the insurance certificate. If there is evidence of a violation, the case is referred to the 
Department’s Office of Chief Counsel for prosecution, unless there is a settlement. If 
there is no or little evidence of a violation, the investigation is closed after review by a 
supervisor.

The following graphics represent an historical accounting of Act 72 cases the 
Bureau investigated since the inception of the law in February 2011:

27 CASESYEAR 2011

9 CASESYEAR 2012

25 CASESYEAR 2013

50 CASESYEAR 2014

297 CASESYEAR 2015
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Cases filed with BLLC in 2015
In 2015, the Bureau far exceeded the number of complaints, investigations, and 

cases closed in any year since the inception of Act 72. With awareness of the Act and 
increased enforcement, a significant number of cases were filed in the second half of 
2015. In addition, the Bureau’s central office is conducting a review of over 100 cases 
that may result in further action, including warnings, fines, or penalties. A breakdown of 
the district office caseload is as follows:

Claims ClosedClaims OpenedOffice

Harrisburg/
Altoona

5164

1820Scranton

Pittsburgh 15 14

198 72Philadelphia

155297TOTALS

2015 Construction Site Visits
Bureau of Labor Law Compliance conducted over 40 on-site investigations during 

the construction season in 2015. During those visits. Bureau investigators distributed 
educational materials, interviewed workers on the construction sites, and reviewed 
payroll information when deemed appropriate. Several of these visits triggered follow up 
correspondence or investigations under Act 72.

The Bureau intends on regularly visiting job sites, performing outreach for 
various laws, including Act 72, and auditing contractors in violation of Act 72 in 2016, 
while balancing the workload of complaints being sent, and reviewing cases sent by 
OUCTS.
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Unemployment Compensation Tax Referrals
In 2015, the Bureau advanced its process for sharing information on worker 

misclassification with OUCTS. OUCTS performs unemployment compensation tax 
audits on many Pennsylvania businesses, including construction companies. These audits 
reveal whether such businesses have misidentified employees as independent contractors. 
BLLC personnel meet regularly with OUCTS personnel. As a result of these meetings, 
the Bureau has both received information on potential violations and shared a number of 
cases with OUCTS.

Since July 1, 2015, OUCTS referred 165 cases to the Bureau. The following chart 
represents actions that have taken place regarding these referrals.

2PAYMENT PLANS

79PENALTIES PAID BY VIOLATING PARTY

AWAITING MORE INFORMATION FROM OUCTS 11

SENT TO LEGAL FOR ORDER TO SHOW CAUSE AND FULL FINE 43

28AWAITING FURTHER INVESTIGATION AND FOLLOW UP

2NO VIOLATION

165TOTALS

Adjudications of Act 72 complaints
The Department had its first Act 72 adjudication issued on February 24, 2015. 

Clark Mechanical was determined to be in violation of the Act when it misclassified an 
employee as an independent contractor and was fined $500. Prior to that, all Act 72 
violations had been settled between the Department and the contractors.

Shut-Down Orders under the Act
The process for the Secretary to shut down a job site is as follows: (1) the 

Department must receive information that there is a potential violation; (2) the Bureau 
must conduct an investigation into the allegation; (3) the Department must issue an 
administrative Order to Show Cause; (4) the employer is afforded 20 days to file an 
answer in writing; (5) the employer is then provided notice and a hearing is conducted; 
(6) if evidence presented at the hearing establishes the finding of a violation, the 
Secretary must petition a court of competent jurisdiction for an Order; and (7) the 
employer must be seiwed the Order so it may take effect. As of December 31, 2015, the 
Secretary had not initiated proceedings to issue a shut-down order on a job site.
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Administrative Penalties in 2015
The Department collected $217,450 in administrative penalties during 2015. By 

contrast, in 2014, the Department collected $12,700. In 2013, the Bureau collected 
$2,500 in penalties.

The 2015 collections represent a greater enforcement role and more proactive 
approach to Act 72 violations, along with a dramatic increase in collections when 
compared to previous years.

Penalty Distribution
The Bureau enforces 13 labor laws, several of which provide for settlements, 

administrative penalties, and enforcement actions. In very limited circumstances, 
statutory authority allows the Bureau to keep fines and penalties it collects for future 
enforcement activities (e.g.. Underground Utility Line Protection Law).

The Bureau’s collection of penalties under Act 72 is different. By statute, any 
fines or penalties collected under Act 72 are deposited into a fund that is administered 
and utilized by either OUCTS or BWC for auditing and enforcement actions.

Analysis of Complaint Dispositions in 2015
The Bureau closed 155 cases in 2015. Throughout the 2015 calendar year, the 

Bureau collected $217,450.00 in fines from 128 entities that violated Act 72. This dollar 
amount represents a significantly higher degree of enforcement of the Act, and a massive 
percentage increase when compared to 2014 collections (1,612%), or any previous year 
since enforcement began in 2011.

History of Administrative Penalties 

under Act 72

$Year 2011

$Year 2012

$ 2,500.00Year 2013

$ 12,700.00Year 2014

$217,450.00Year 2015

$232,650.00All years totaled
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Analysis of Complaints by Region
The spread of cases in calendar year 2015 was more diverse than previous years. 

For example, in 2014, both the Pittsburgh and Scranton offices received 4% each of the 
overall caseload; both offices experienced a caseload increase in 2015. The biggest surge 
in the number of cases occurred at the Philadelphia office, which was due to a 
combination of complaints filed and audits of multiple subcontractors on various projects. 
The following graph and chart compares investigations performed in 2015 to 2014.

Percent ChangeOffice Year

20142015

Harrisburg/

Altoona 166%2464

2 900%20Scranton

2 650%15Pittsburgh

800%198 22Philadelphia

50 494%297Totals
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Conclusion: Future Enforcement Efforts under Act 72
Increased enforcement will help vulnerable workers, who are unaware of the Act 

or fear retaliation if they file a complaint, to better understand their rights under the law. 
Therefore, the Bureau will continue its educational efforts by proactively engaging 
industry organizations and workers through informative presentations, as well as making 
Act 72 posters available at construction sites (in both English and Spanish) and other 
locations where day laborers may be looking for work. Moreover, BLLC investigators 
will continue job site visits to include reviews of all labor laws, including Act 72. 
Through these enhanced compliance and enforcement efforts, the Department will send a 
strong message to contractors that it is enforcing the Act. As a result of these efforts, it is 
anticipated that next year's penalties will surpass 2015's collections.

In addition, the Bureau will eontinue working closely with other agencies, 
accepting referrals, and conducting joint investigations. Specifically, the Bureau will 
improve its cooperative collaboration with OUCTS. For example, OUCTS referred over 
200 cases to the Bureau in 2015, and the Bureau continues to receive referrals as of this 
report. As a result of those referrals, the Bureau already collected $45,250 in January 
2016. The Bureau foresees between 200 and 300 OUCTS referrals per year to be the 
norm. As the relationship between both enforcement agencies develops, plans will be 
refined to include on-site audits with both Bureau personnel and OUCTS auditors to 
combine efforts. The cooperative referral process will continue to be groomed to ensure 
proper education and proactive enforcement are accomplished. In addition, the Bureau 
plans to increase its collaborative efforts with the Bureau of Workers’ Compensation 
throughout 2016.
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INTRODUCTION

The Construction Workplace Misclassification Act, 43 P.S. §§ 933.1 - 933.17 
(“Act 72” or “Act”), went into effect on February 10, 2011. The Act prohibits employers 
from misclassifying construction workers as independent contractors who do not satisfy 
all of the definitional criteria of an independent contractor. The Act establishes a 
definition of “independent contractor” for purposes of workers’ compensation, 
unemployment compensation, and Act 72.

Act 72 grants administrative enforcement powers to the Secretary of Labor & 
Industry (“Secretary”). The Department of Labor & Industry’s (“Department”) Bureau of 
Labor Law Compliance (“BLLC” or “Bureau”) enforces the Act on behalf of the 
Secretary. The Office of Attorney General and local district attorneys have concurrent 
jurisdiction for the prosecution of the Act’s criminal provisions.

Act 72 provides for the imposition of criminal and administrative penalties 
against employers, or officers or agents thereof, which are found to have committed 
violations. Additionally, the Act empowers the Secretary to petition a court to issue a 
stop-work order mandating the partial or complete cessation of work at the site of an 
ongoing intentional misclassification.

Section 4(c) of the Act authorizes the Secretary to undertake remedial action if 
she receives evidence establishing that a person has violated the Act. Section 10(a) 
explicitly prohibits an employer from discriminating in any marmer or taking adverse 
action against any person for exercising any right protected by the Act, including the 
filing of a complaint with the Department or informing any person about an employer’s 
noncompliance. Section 10(b) makes clear that a complainant’s failure to prevail on the 
merits on allegations of employer noncompliance does not remove the retaliation 
prohibition set forth in subsection (a), so long as the complainant’s allegations were made 
in good faith. Finally, section 10(c) creates a rebuttable presumption that the taking by 

employer of adverse action against a person within 90 days of that person’s exercise of 
rights protected by the Act constitutes prohibited retaliation.

Section 14 of the Act requires the Department to submit annually, by March 1, a 
report to Pennsylvania’s General Assembly “detailing, to the maximum extent possible, 
data on the previous calendar year’s administration and enforcement of [Act 72].The 
Department is permitted to include in the report all relevant facts and statistics that it 
believes to be necessary.

Section 17 of the Act provides that “[t]he [Djepartment shall not be required to 
enforce this [A]ct until adequate funding is appropriated.” The Bureau continues to 
enforce the provisions of Act 72, and collect penalties, despite never receiving any 
additional funding for the administration of the Act.

In 2016, the Department collected $383,033.78 in administrative penalties from 
Act 72 enforcement efforts. This 2016 figure represents a 76% increase in penalties 
collected from the 2015 penalty amount. These collections were either the product of an

an

' For this reason, references to "2016” (or any other year) in this report are to the calendar year, unless 
explicitly stated otherwise.
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investigation conducted by the Bureau or the product of the Bureau’s settlement efforts 
with employers referred by the Department’s Office of Unemployment Compensation 
Tax Services (OUCTS) for misclassification.

OUCTS uses the Act 72 criteria for its audits of employers concerning the proper 
collection and calculation of unemployment compensation insurance. The Department’s 
Bureau of Workers’ Compensation (BWC) also uses the Act 72 criteria for its 
investigations of employers who did not include certain workers under their workers’ 
compensation insurance plans. BLLC works with OUCTS and BWC to identify potential 
violators of Act 72 for further prosecution under the Act.

In order to protect the confidentiality of complainants and the integrity of open 
investigations, this report contains general geographic, temporal, and substantive 
information regarding complaints, referrals, and collections.

Bureau of Labor Law Compliance Overview
The BLLC enforces and administers the following 13 laws: the Construction 

Workplace Misclassification Act (Act 72), the Prevailing Wage Act, the Wage Payment 
and Collection Law, the Minimum Wage Act, the Child Labor Act, the Underground 
Utility Line Protection Law (“One Call Law”), the Apprenticeship and Training Act, the 
Prohibition of Excessive Overtime in Health Care Act (Act 102), the Seasonal Farm 
Labor Act, the Industrial Homework Law, the Personnel File Inspection Act, the 
Employer to Pay Employment Medical Examination Fee Act, and the Equal Pay Law.

Current BLLC Complement
To complete these tasks, the Bureau has a staff complement of 43. The Director’s 

office includes the Director, program managers, and clerical support. Each of BLLC’s 
regional offices includes a supervisor and investigative team. The Bureau currently has 
27 investigators on staff; each is responsible for all 13 labor and safety laws. The staff 
complement breakdown is as follows:

VACANTTOTAL FILLED

26Director's Office 8

Harrisburg/
Altoona

7 18

8 19Philadelphia

210 8Pittsburgh

08 8Scranton

63743TOTALS
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Enforcement Issues
Act 72 prohibits contractors from treating construction employees as independent 

contractors. The Act provides that in order for a worker to be deemed an independent 
contractor, the worker must: (1) have a written contract to perform services, (2) be free 
from control or direction over the performance of work under contract, and (3) be 
customarily engaged in an independently established trade or business.

There are six factors that establish an independent trade or business: (1) Worker 
possesses his/her own essential tools and equipment; (2) Worker realizes profit or loss 
through services; (3) Worker has a proprietary interest in business through which services 
are performed; (4) Worker has a business location separate from contractor; (5) Worker 
previously performed similar services for others, holds himself/herself out to do work for 
others, and is free from direction or control of the contractor; and (6) Worker maintains 
liability insurance of at least $50,000.

How the Department Enforces Act 72
Act 72 is primarily enforced by BLLC, which has 27 investigators in four district 

offices throughout the Commonwealth. There are three mechanisms for finding alleged 
Act 72 violations: (1) complaints filed with the Bureau, (2) findings made during 
construction job site visits, and (3) referrals from OUCTS.

Alleged violations are assigned to an investigator who interviews the contractor 
and workers, and requests all pertinent documentation, such as a copy of the contract or 
the insurance certificate. If there is evidence of a violation, the case is referred to the 
Department’s Office of Chief Counsel for prosecution, unless there is a settlement. If 
there is no or little evidence of a violation, the investigation is closed after review by a 
supervisor.

The following graphics represent an historical accounting of Act 72 cases the 
Bureau investigated since the inception of the law in Febmary 2011:

27 CASESYEAR 2011

9 CASESYEAR 2012

25 CASESYEAR 2013

50 CASESYEAR 2014

297 CASESYEAR 2015

YEAR 2016 185 CASES
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Cases filed with BLLC in 2016
In 2016, with awareness of the Act and increased enforcement, a significant 

number of cases were filed. In addition, the Bureau’s central office is conducting a 
review of over 100 cases that may result in further action, including warnings, fines, or 
penalties. A breakdown of the district office caseload is as follows:

ClaimsOffice

Harrisburg/
Altoona

75

40Scranton

Pittsburgh 20

Philadelphia 50

185TOTALS

2016 Construction Site Visits
Bureau of Labor Law Compliance conducted over 60 on-site investigations during 

the construction season in 2016. During those visits, Bureau investigators distributed 
educational materials, interviewed workers on the constmction sites, and reviewed 
payroll information when deemed appropriate. Several of these visits triggered follow up 
correspondence or investigations under Act 72.
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The Bureau intends on regularly visiting job sites, performing outreach for 
various laws, including Act 72, and auditing contractors in violation of Act 72 in 2017, 
while balancing the workload of complaints being sent, and reviewing cases sent by 
OUCTS.

Unemployment Compensation Tax Referrals
In 2016, the Bureau continued to refine its process for sharing information on 

worker miselassifieation with OUCTS. OUCTS performs unemployment compensation 
tax audits on many Pennsylvania businesses, including construction companies. These 
audits reveal whether such businesses have misidentified employees as independent 
eontractors. BLLC personnel meet regularly with OUCTS personnel. As a result of 
these meetings, the Bureau has both received information on potential violations and 
shared a number of eases with OUCTS.

In 2016, OUCTS referred 158 cases to the Bureau. The following chart represents 
actions that have taken place regarding these referrals, including cases from 2015 that 
were still under review during 2016.

30PAYMENT PLANS

158PENALTIES PAID BY VIOLATING PARTY

0AWAITING MORE INFORMATION FROM OUCTS

SENT TO LEGAL FOR ORDER TO SHOW CAUSE AND FULL FINE 53

85AWAITING FURTHER INVESTIGATION AND FOLLOW UP

0NO VIOLATION

Adjudications of Act 72 complaints
The Department had its first Act 72 adjudication issued on February 24, 2015. 

Clark Mechanical was determined to be in violation of the Act when it misclassified an 
employee as an independent contractor and was fined $500. Prior to that, all Act 72 
violations had been settled between the Department and the contractors.

Shut-Down Orders under the Act
The process for the Secretary to shut down a job site is as follows: (1) the 

Department must receive information that there is a potential violation; (2) the Bureau 
must conduct an investigation into the allegation; (3) the Department must issue an 
administrative Order to Show Cause; (4) the employer is afforded 20 days to file an
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answer in writing; (5) the employer is then provided notice and a hearing is conducted; 
(6) if evidence presented at the hearing establishes the finding of a violation, the 
Secretary must petition a court of competent jurisdiction for an Order; and (7) the 
employer must be served the Order so it may take effect. As of December 31, 2016, the 
Secretary had not initiated proceedings to issue a shut-down order on a job site.

Administrative Penalties in 2016
The Department collected $383,033.78 in administrative penalties during 2016. 

By contrast, in 2015, the Department collected $217,450. In 2014, the Bureau collected 
$12,700. In 2013, the Bureau collected $2,500 in penalties.

The 2016 collections represent a continued greater role and more proactive 
approach to Act 72 violations, along with a dramatic increase in collections when 
compared to previous years.

Penalty Distribution
The Bureau enforces 13 labor laws, several of which provide for settlements, 

administrative penalties, and enforcement actions. In very limited circumstances, 
statutory authority allows the Bureau to keep fines and penalties it collects for future 
enforcement activities (e.g.. Underground Utility Line Protection Law).

The Bureau’s collection of penalties under Act 72 is different. By statute, any 
fines or penalties collected under Act 72 are deposited into a fund that is administered 
and utilized by either OUCTS or BWC for auditing and enforcement actions.

Analysis of Complaint Dispositions in 2016
Throughout the 2016 calendar year, the Bureau collected $383,033.78 in fines 

from 158 entities that violated Act 72. This dollar amount represents a significantly 
higher degree of enforcement of the Act, and a massive percentage increase when 
compared to 2015 collections (76%), or any previous year since enforcement began in 
2011.
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Analysis of Complaints by Region
Cases calendar year 2016 were more evenly spread throughout the district offices. 

Most regional areas experienced an increase in cases in the year, with the exception of the 
Philadelphia office, which experienced a decrease. The 2015 surge in the number of 
cases that occurred at the Philadelphia office was due to a comhination of complaints 
filed and audits of multiple subcontractors on various projects. The following graph and 
chart compares investigations performed in 2015 to 2016.

Percent ChangeYearOffice

20152016

Harrisburg/
Altoona 17%75 64

100%2040Scranton

15 33%Pittsburgh 20

198 -74%50Philadelphia

-38%185 297Totals

Conclusion: Future Enforcement Efforts under Act 72
Increased enforcement will help vulnerable workers, who are unaware of the Act 

or fear retaliation if they file a complaint, to better understand their rights under the law. 
Therefore, the Bureau will continue its educational efforts by proactively engaging 
industry organizations and workers through informative presentations, as well as making 
Act 72 posters available at construction sites (in both English and Spanish) and other 
locations where day laborers may be looking for work. Moreover, BLLC investigators 
will continue job site visits to include reviews of all labor laws, including Act 72. 
Through these enhanced compliance and enforcement efforts, the Department will send a 
strong message to contractors that it is enforcing the Act. As a result of these efforts, it is 
anticipated that next year's penalties will surpass 2016’s collections.

In addition, the Bureau will continue working closely with other agencies, 
accepting referrals, and conducting joint investigations. Specifically, the Bureau will 
improve its cooperative collaboration with OUCTS. For example, OUCTS referred over 
150 cases to the Bureau in 2016, and the Bureau continues to receive referrals as of this 
report. As a result of those referrals, the Bureau already collected $45,883.35 in January 
2017. The Bureau foresees between 150 and 250 OUCTS referrals per year to be the 
nonn. As the relationship between both enforcement agencies develops, plans will be
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refined to include on-site audits with both Bureau personnel and OUCTS auditors to 
combine efforts. The cooperative referral process will continue to be groomed to ensure 
proper education and proactive enforcement are accomplished. In addition to case 
referrals, the Bureau has partnered with the Unemployment Compensation division for 
the Department’s “Get Classified” initiative, a collaborative, public relations effort 
between the U.S. Department of Labor and Pennsylvania’s Department of Labor & 
Industry.

In addition, the Bureau plans to increase its collaborative efforts with the Bureau 
of Workers’ Compensation, with a similar model of its cooperation with OUCTS. 
Moreover, the Bureau will work more closely with the U.S. Department of Labor through 
a Memorandum of Understanding, executed between the two departments in 2016 to 
foster communication and collaboration between state and federal enforcement agencies.
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I Pennsylvania1=

NOTICE OF CLAIM AGAINST 
UNINSURED EMPLOYER

DEPARTMENT OF LABOR & INDUSTRY 
BUREAU OF WORKERS’ COMPENSATION

DATE OF INJURY WCAIS CLAIM NUMBEREMPLOYEE SOCIAL SECURITY NUMBER OR WC ID NUMBER

YYYY

Instructions: Please complete both sides of this form and upload the form, signed by the claimant in the WCAIS system. You must complete 
all questions that appear in bold print or the Bureau will not accept this form and will return it to you. Forms completed and 
signed by the claimant, if properly uploaded to WCAIS will constitute notice to the Fund pursuant to section 1603(b) of the Pa. Workers' 
Compensation Act, 77 P.S. § 2703(b). If you do not wish to upload this form via the WCAIS system, you may notify the Fund of this claim by 
mailing the completed notice to 1171 S. Cameron St., Room 103, Harrisburg, PA 17104-2501. If you choose to mail this form, you must also 
forward a copy to the Pennsylvania Uninsured Employers Guaranty Fund at P.O. Box 1774, Harrisburg, PA 17105-1774. A Claim Petition for 
Benefits From the Uninsured Employer and the Uninsured Employers Guaranty Fund, Form LIBC-550, may be filed 21 days after filing this form. 
EMPLOYEE

MM DD

EMPLOYER
NameFirst name

AddressLast name

AddressDate of birth

City/Town State ZIPAddress

CountyAddress

Telephone FEINState ZIPCity/Town

Owner/ContactTelephoneCounty

Injury

Did the injury result in a fatality? Q Yes Q No 

Where did the injury occur; Address: -------------------

State:City:

Describe the incident and injury.

Was the injury reported to the employer? [UYes I I No If yes, when?

To whom?

Disability

Occupation/Job Title

List the employee's weekly wages at the time of injury

Hours worked per weekLast day worked
YYYYMM DD

ATTACH MOST RECENT PAY STATEMENT OR CHECK/STUB.

Did the injury cause a loss of wages? dl Yes Q No 

Has the employer been paying for lost wages? d Yes d l^o 

Has the employee returned to work? d Yes d No

How much is the employee earning $

For whom does the employee work? Give name, address and telephone number 
UBC*551 REV 01-15 (Page 1)

If SO, when?

per hour / day / week (circle one)



Medical

Has the employee sought medical treatment for the work injury? C] Yes Cl No 

Has the employer paid for medical treatment for the work injury? C^es CNo 

List Doctors/Medical Facilities and their addresses. (Attach additional sheets, if necessary.)

The injured employee (or dependent, if the employee is deceased) must complete and sign the following authorization, 
which the Uninsured Employers Guaranty Fund may use to collect records relating to medical treatment that the injured or 
deceased employee received, and to collect wage information from the injured or deceased employee's current or previous 
employer(s).

AUTHORIZATION TO RELEASE INFORMATION/VERIFICATION OR INFORMATION

To Whom It May Concern;

By signing below, I hereby request and authorize you to furnish to the Pennsylvania Uninsured Employers Guaranty Fund or its 
representative(s) any and ali information you have concerning the above-named employee with respect to any illness or injury, 
medical history, consuitation, treatment, inciuding x-rays, as weli as copies of all hospital or medical records, military records or 
other government records.

I further request and authorize empioyers to furnish complete information concerning wages, commissions and the like. By signing 
below, I attest that I am the employee Identified above, or that I am the deceased employee's dependent authorized to request the 
release of such records, and that I am pursuing a claim for benefits under the Pennsylvania Workers' Compensation Act.

A photocopy of this authorization shall be considered as effective and valid as the original authorization.

VERIFICATION
By signing below, I verify that all information submitted on this form is, to the best of my knowledge, information and 
belief, true, complete and correct. I understand that any individual who knowingly and with the intent to defraud, files 
misleading or incomplete information is in violation of Section 1102 of the Pennsylvania Workers' Compensation Act,
77 P.S. §1039.2, and may also be subject to civil and criminal penalties, including prosecutions under 18 Pa. C.S.A. §4903 
(relating to false swearing).

Employee or dependent signature:
Print name:____________________
Address:_______________________

Telephone: ___________________________________
Relationship to deceased employee, if applicable:

Any individual filing misleading or incomplete information knowingly and with the intent to defraud is in violation of Section 1102 of the Pennsylvania Workers' Compensation Act, 77 P.S. 
§1039,2, and may aiso be subject to criminal and civil penalties under 18 Pa. C.S.A, §4117 (relating to insurance fraud).

Email
ra-li-bwc-helpline@pa.gov

Hearing Impaired
toll-free inside PATTY: 800.362.4228 
local & outside PA TTY: 717.772.4991

Claims Information Services
toll-free inside PA: 800,482.2383 
local & outside PA: 717.772.4447

Employer Information 
Services

717.772.3702

Auxiliary aids and services are available upon request to individuals with disabilities. 
Equal Opportunity Employer/Program

LIBC-551 REV 01-15 (Page 2)
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CLAIM PETITION FOR BENEFITS 
FROM THE UNINSURED EMPLOYER 
AND THE UNINSURED EMPLOYERS 

GUARANTY FUND

Pennsylvania
DEPARTMENT OF LABOR & INDUSTRY
WORKERS’ COMPENSATION OFFICE OF ADJUDICATION

DATE OF INJURY WCAIS CLAIM NUMBEREMPLOYEE SOCIAL SECURITY NUMBER OR WC ID NUMBER

MM DD YYYY

EMPLOYEREMPLOYEE

First name Name

Last name Address

Date of birth ________________________________________
If Deceased - Dependent/Guardian/Personai Representative 
First name _________________________________________

Address

City/Town Stata ZIP.

VS CountyLast name
Telephone FEINAddress

AND
Address

Pennsylvania Uninsured Employers Guaranty Fund 
PO Box 1774
Harrisburg, PA 17105-1774

State ZIP-City/Town

County

Teiephone

Employee should file this petition if they are seeking an award against their employer and the Uninsured Employers 
Guaranty Fund because their employer did not maintain workers' compensation insurance coverage and was not 
approved as a self-insurer at the time of the alleged injury. Note: You may not file this petition until 21 days after you 
filed a Notice of Claim Against Uninsured Employer, From LIBC-551.

Have you filed a Notice of Claim Against the Uninsured Employer, Form LIBC-551? QJ Yes Qno 
Complete description of injury or illness including all parts of body affected. If fatality, provide cause of death.

1.

2.

and/orIf occupational disease, give the last date of employment3.
MM DD YYYY

last date of exposure
MM DD YYYY

Give date of injury or onset of disease4.
MM DD YYYY

How did the injury or disease occur?5.

Did injury or disease occur on employer's premises? O Yes Q No Where? (Be specific)6.

in the following manner:Notice of your injury or disease was served on your employer on7.
MM DD YYYY

What was your job title at the time of injury or disease?____________________________________________________________

Were you working for more than one employer at the time of the injury? Q Yes Q] No If yes, list additional employers: 

Did this problem cause you to stop working? QYes Q No If yes, give date.

8.

9.

10.
YYYY

Are you back to work with the same employer? Q] Yes Q No If yes, Q] Regular job Qother job/give title 
Are you working with another employer? C] Yes O No If yes, give name and address of new employer:

MM DD

11.

12.

LIBC-550 REV 09-13 (Page 1)



What were your weekly wages at the time of injury? $ 

Dependents are as follows:

13.

14.
DATE OF BIRTH

MM-DD-YYYYADDRESS RELATIONSHIP US CITIZEN 
□ Yes Q] No 
D Yes Q No 
O Yes □ No 
G Yes G 1^0 
G Yes G Mo 
G Yes G Mo

NAME

15. If you have returned to work since your injury or illness, are you earning G More G Same G Less

than you were at the time of injury? Current weekly wages $ | | | | | • 1__|_

16. I am seeking payment for (check all that apply);
Loss of Wages 
I I Partial disability from

G
to

YYYY MM DD YYYYMM DD

I I Full disability from to
YYYY

Medical bills (give name of doctor/hospital, address, type of treatment and bill in space below.)
Counsel fees to be paid by the employer. (Note: The Fund is not subject to unreasonable contest attorney fees.) 
Loss or loss of use of arm, hand, finger, leg, foot or toe.

YYYY MM DDMM DD

G
G
G
G Disfigurement (scars) of head, face or neck.

Injury or disease resulting in death. Date of death.
Loss of sight 
Loss of hearing
Cancer as a firefighter under Act 46 of 2011

Have you filed any other Workers' Compensation Petition(s) related to this injury/fatality? G Yes G Mo 
If yes, PA BWC Claim Number (if known) _____________________________________ .

G
MM DD YYYYG

G
G

17.

Date of petition

PLEASE ENTER MY APPEARANCE FOR PETITIONER:
Attorney's name _____
PA attorney ID number
Firm name __________
Address _
Address _
City/Town 
Telephone

MM DD YYYY

A copy of this petition has been sent to the 
employer and the Fund.

State ZIP

Signature

I I Employee or Dependent G Attorney

Notice: This petition must be filled out as fully as possible. If not filling electronically, the original must be sent to the Workers' Compensation Office of Adjudication, 
1010 N. Seventh St, Suite 202 Harrisburg PA 17102-1400. You must send a copy of this petition to the employer and Guaranty Fund, PO Box 1774, Harrisburg, PA 
17105-1774. Questions regarding the completion of this form ma be directed to Bureau of Workers' Compensation Claims Information Services.

Any individuai filing misleading or incomplete information knowingly and with the intent to defraud is in violation of Section 1102 of the Pennsylvania Workers' Compensation Act, 77 P.S. 
§1039.2, and may also be subject to criminal and civil penalties under 18 Pa. C.S.A. §4117 (relating to insurance fraud).

Hearing Impaired
toll-free inside PATTY: 800,362.4228 
local & outside PA TTY: 717.772.4991

Email
ra-li-bwc-helpline@pa.gov

Claims Information Services
toll-free inside PA: 800.482.2383 
locai & outside PA: 717.772.4447

Employer Information 
Services

717.772.3702

Auxiliary aids and services are available upon request to individuals with disabilities. 
Equal Opportunity Employer/Program
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