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Impairment Rating 
Evaluations (IRE’s)



Current State of Protz

• Riley v. WCAB (Cmwlth. of PA), 154 A.3d 396 (Pa. Cmwlth. 2016) 
• Claimant previously underwent 5th Edition IRE and over ten years later filed review 

petition to invalidate pursuant to Protz

• Court held a claimant that fails to originally appeal an IRE within 60 days under Section 
306(a.2)(2) of the Act waives right to challenge unconstitutionality of IRE under Protz

• Beasley v. WCAB (Peco Energy Co.), 152 A.3d 391 (Pa. Cmwlth. 2016) 
• Claimant underwent 6th Edition IRE and during litigation of that IRE Protz was decided

• Although Claimant failed to raise issue of unconstitutionality of the IRE before the WCJ, a 
claimant can raise it for the first time before the Commonwealth Court



Duffey v. WCAB (Trola-Dyne, Inc.), 152 A.3d 984 
(Pa. 2017) 

• Claimant underwent an IRE based only on his accepted 
physical injury at the time, not the later expanded 
psychological aspect of his injury

• The Court concluded that because the IRE did not address 
Claimant’s “whole body” injury, including the psychological 
condition, the WCJ did not err in invalidating the IRE



Course and Scope of 
Employment



Starr Aviation v. WCAB (Colquitt), 155 
A.3d 1156 (Pa. Cmwlth. 2017) 

• Claimant sustained an injury during work hours while driving a tug outside 
her assigned work space to meet her mother to receive feminine products 
she had left at home

• Court determined that Claimant was in the course and scope of her 
employment pursuant to the “personal comfort doctrine” because  Claimant 
had permission to meet her mother and was attending to personal needs 
which would allow her to continue to serve Employer’s interests



Grill v. WCAB (U.S. Airways), 151 A.3d 
697 (Pa. Cmwlth. 2016) 

• Claimant sustained an injury while bringing his own personal lockers 
into work to replace Employer’s worn out lockers without 
Employer’s knowledge

• The court determined Claimant was in the course and scope of his 
employment because he was engaged in the furtherance of 
Employer’s business and affairs when bringing in the lockers and his 
actions were not specifically prohibited



Lutheran Senior Services Mgt. Co. v. 

WCAB (Miller), 154 A.3d 892 (Pa. 

Cmwlth. 2017) 

• Claimant was out sick from work but was called in to help fix broken 
security cameras and sustained an injury diving to work

• The court concluded that Claimant was in the course and scope of 
his employment as his situation constituted a “special 
circumstances” exception to the coming and going rule



Subrogation



Serrano v. WCAB (Ametek, Inc.), 154 

A.3d 445 (Pa. Cmwlth. 2017) 

• Claimant sustained severe work-related burns and successfully 
obtained a 3rd party settlement for defective coveralls that 
contributed to his burns on specific parts of his body

• The court determined that Employer’s subrogation lien was limited 
to the specific parts of Claimant’s injury that were found to be 
caused by the 3rd Party’s defective coveralls, not the entire injury



The Hartford Ins. Group on Behalf of Chen 

v. Kamara, 155 A.3d 1108 (Pa. Super. 

2017) 

• Claimant sustained a work-related injury and her Employer pursued 
a 3rd party negligence action in regards to that injury without her 
direct consent 

• The court determined that because Employer pursued the action 
“on behalf of” Claimant, not directly, and sought the full amount 
Claimant was entitled to, it acted properly in accordance with the 
Supreme Court’s ruling in Liberty Mut. Ins. Co. v. Domtar Paper Co., 
113 A.3d 1230 (Pa. 2015)



Average Weekly 
Wage



Toigo Orchards, LLC v. WCAB (Gaffney), 

156 A.3d 407 (Pa. Cmwlth. 2017) 

• Claimant sustained an injury working for Employer driving a tractor 
and moving bins in an apple orchard

• The court determined that Claimant was not a “seasonal employee” 
because even though the specific job at issue was not offered 
throughout the year, his employment working as a tractor driver and 
agricultural laborer was one that could be done state to state and 
carried on throughout the year with other employers



Lidey v. WCAB (Tropical Amusements, 

Inc.), 157 A.3d 22 (Pa. Cmwlth. Mar. 17, 

2017) 

• Claimant was paid at the rate of $2,000 per week at the time of his 
injury, although had been paid differently at times during the 
previous 52 weeks before sustaining his injury

• The court determined that a claimant's AWW is calculated according 
to how he  earned his wages on the date of injury, not any time 
before that date, which in this case was on a $2,000 weekly basis



Construction 
Workplace 

Misclassification 
Act (CWMA)



CWMA
Act of October 13, 2010, P.L. 506, 43 P.S. §§ 933.1–933.17

I. The individual has a written contract to perform such services.
II. The individual is free from control or direction over performance of such services both under the 

contract of service and in fact.
III. As to such services, the individual is customarily engaged in an independently established trade, 

occupation, profession or business, defined as:

1) The individual possesses the essential tools, equipment and other assets necessary to perform the services 
independent of the person for whom the services are performed.

2) The individual's arrangement with the person for whom the services are performed is such that the individual shall 
realize a profit or suffer a loss as a result of performing the services.

3) The individual performs the services through a business in which the individual has a proprietary interest.
4) The individual maintains a business location that is separate from the location of the person for whom the services are 

being performed.
5) The individual:

i. previously performed the same or similar services for another person in accordance with paragraphs (1), (2), (3) 
and (4) while free from direction or control over performance of the services, both under the contract of service 
and in fact; or

ii. holds himself out to other persons as available and able, and in fact is available and able, to perform the same or 
similar services in accordance with paragraphs (1), (2), (3) and (4) while free from direction or control over 
performance of the services.

6) The individual maintains liability insurance during the term of this contract of at least $50,000.



Dept. of Lab. and Indus. v. WCAB (Lin 

and E. Taste), 155 A.3d 103 (Pa. Cmwlth. 

2017) 

• Claimant was injured doing remodeling work for a restaurant that 
had not yet opened for business 

• The court determined that because the Employer was in the 
restaurant business, not the construction industry, the CWMA did 
not apply under the circumstances



Hawbaker v. WCAB (Kriner's Quality Roofing 

Services and UEGF), 224 C.D. 2016, 2017 WL 

2022943  (Pa. Cmwlth. Feb. 13, 2017) 

• Claimant worked as a roofer for Employer, a company that 
specialized in residential roofing jobs

• The court determined that the CWMA applied, that Claimant was an 
independent contractor, and that the fact the written contract he 
signed was for an indefinite duration was irrelevant because the 
contract still contained a “defined scope of work.”



Suarez v. D & R Construction (A13-0246, 

2016 WL 4152512, issued on July 6, 2016) 

• Claimant sustained a construction injury six months before the 
CWMA went into effect

• The Board determined that although the CWMA did not apply to the 
case directly, its factors were instructive in determining how to 
evaluate the matter



Update on Previous 
Supreme Court 

Appeals



IA Construction Corp. & Liberty Mut. Ins. 
Co. v. WCAB (Rhodes), 139 A.3d 154 (Pa. 

2016) 

• Employer presented uncontradicted medical testimony that 
Claimant had an impairment rating of 34% and that his benefit 
status should be modified based upon that testimony

• The Court determined that the WCJ, as fact finder, was permitted to 
reject Employer’s impairment rating testimony based upon the fact 
the physician gave an opinion relative to Claimant’s brain injury that 
was outside his specialty 



Saladworks, LLC v. WCAB (Gaudioso), 
124 A.3d 790 (Pa. Cmwlth. 2015)

• The Commonwealth Court determined that Saladworks, as a 
franchisor, is in the business of selling franchises as opposed 
to the underlying restaurant business and not considered a 
statutory employer under the Act

• The Supreme Court dismissed appeal as having been 
improvidently granted



Pipeline Sys. v. Workers' Comp. Appeal 
Bd. (Pounds), 120 A.3d 397 (Pa. Cmwlth. 

2015) 

• Claimant was within course and scope when he injured 
himself while responding to a call for help and going to aid of 
another who had fallen into a pit.

• The Supreme Court granted joint application for leave to 
discontinue appeal



New PA Supreme 
Court Appeals



City of Philadelphia Fire Dept. v. WCAB 

(Sladek), 144 A.3d 1011 (Pa. Cmwlth. 

2016) 
• The court concluded that a claimant’s burden includes proving that 

his specific type of cancer was caused by exposure to carcinogens as 
a firefighter before the presumption comes into play

• Supreme Court granted allocatur to address:

(1) Whether the Commonwealth Court, in a case of first impression, 
committed an error of law by misinterpreting Section 108(r) to require a 
firefighter diagnosed with cancer caused by an IARC Group I carcinogen to 
establish exposure to a specific carcinogen that causes his/her cancer in 
order to gain the rebuttable presumption provided by the law?

(2) Whether the Commonwealth Court committed an error of law by 
concluding that a legislatively-created presumption of compensability may 
be competently rebutted by a general causation opinion, based entirely 
upon epidemiology, without any opinion specific to the firefighter/claimant 
making the claim?



Pennsylvania State Police v. WCAB 

(Bushta), 149 A.3d 118 (Pa. Cmwlth. 2016)

• The court determined that employers are not entitled to third party 
subrogation of both wage loss and medical benefits paid under the 
Heart and Lung Act

• Supreme Court granted allocatur to address:

(1) Is compensation payable pursuant to Article III of the Pennsylvania 
Workers’ Compensation Act, when the Claimant suffers a work related 
injury and is concurrently entitled to benefits under the Pennsylvania 
Workers’Compensation Act and the Heart and Lung Act?

(2) Did the Commonwealth Court err in its determination that a self-insured 
municipality [sic] is not entitled to subrogation, to the extent of the 
compensation payable pursuant to Article III of the Pennsylvania Workers’ 
Compensation [Act], when it has concurrent obligations to an injured State 
Trooper under the Pennsylvania Workers’ Compensation Act and the Heart 
and Lung Act?



Lightning Round


