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Understand how the law addresses accidents and medical 
conditions that unfold in the wake of the original work injury. 



                       DESCRIPTION and EXPANSION of INJURY  

 

 

I. Employer’s Burden of Proof Regarding Petition to Review an NCP for Mistake 

Section 413(a) of the Act provides that a judge may set aside an NCP if the moving party 

proves that the agreement was based on a material mistake of fact that existed at the time that the 

document was executed.  77 Pa. C.S. § 771; Geriatric & Medical Centers v. WCAB (Facey), 648 

A.2d 1289, 1291 (Pa. Cmwlth. 1994) (citing Hartner v. WCAB (Phillips Mine & Mill, Inc.), 604 

A.2d 1204 (Pa. Cmwlth.1992)). 

 Furthermore, the appellate courts of Pennsylvania have held that even if an agreement is 

incorrect, it should not be set aside if the employer had an adequate opportunity to investigate the 

claim when it issued the NCP.  See Beissel v. WCAB (John Wanamaker, Inc.), 465 A.2d 969, 

971 (Pa. 1983); Geriatric &Medical Centers, supra.  

An Employer has 90 days to investigate and clarify any potential misunderstanding of the 

work injuries under Section 406.1 of the Act. 77 Pa. C.S. at § 717.1(d)(6).   Thus, the timing 

involved prior to the Employer’s issuance of the NCP, as well as the date in which the Employer 

arguably discovered new evidence in support of its review petition or crucial factors.   In Beissel 

v. WCAB (John Wanamaker, Inc.), 465 A.2d 969 (Pa. 1983), the employer issued an NCP after 

reviewing the medical reports of the claimant’s physicians.  Two years later, the employer 

petitioned to set aside the NCP, after reviewing hospital records from the date of injury.  Id. at 

970-71.  The Supreme Court stated, “Since appellee had an opportunity to, and in fact did, 

investigate the cause of appellant’s disability, the notice of compensation payable it filed 



constitutes an admission of its liability to appellant for compensation for a lower back injury.”  

Id. at 971.   The court held the employer to the NCP and denied its review petition.  Id. 

Thus, it is critical to note that the relevant question is not whether the employer actually 

investigated the injury within an appropriate period of time, but whether it had an opportunity to 

do so.  County of Schuylkill v. WCAB (Lawlor), 617 A.2d 46 (Pa. Cmwlth. 1992).  

 

II. To Pay or Not to Pay: When should an Employer pay medical bills and what 

risks are created by denial of those bills?  

When the Employer has acknowledged responsibility for a Claimant’s work injury, but 

the Claimant’s precise diagnosis is in dispute, an Employer may risk an assessment of penalties 

for failure to pay medical treatment related to the Claimant’s work injury.   Critically, an 

employer who unilaterally stops paying a claimant’s medical bills based solely on causation 

assumes the risk of a penalty.  CVA, Inc. v. WCAB (Riley), 29 A.3d 1224 (Pa. Cmwlth. 2011); 

Listino v. WCAB (INA Life, Ins. Co.), 659 A.2d 45 (Pa. Cmwlth. 1995). 

Often the injury description in the Notice of Compensation Payable will be the 

controlling factor when determining whether an assessment of penalties is appropriate.  Thus, it 

is crucial to narrowly describe the Claimant’s injury consistent with the medical diagnoses 

within the treating doctor’s reports, rather than generally stating a body part.  Failure to do so, 

could create significantly more exposure for an employer.  For example, if the NCP broadly 

describes a claimant’s compensable injury as “low back”, but then denies payment for the 

Claimant’s laminectomy, it runs the risk that the Claimant will be awarded penalties.  Once the 

Employer issues the appropriate Bureau Documents accepting responsibility for an injury, if the 

Claimant’s treatment is to the same part of the body in which the Claimant was injured, the 



Employer now bears the burden of proving that the treatment is unrelated to the work injuries.  

Udvari v. WCAB (USAir, Inc.), 705 A.2d 1290 (Pa. 1997); Gumro v. WCAB (Emerald Mines 

Corp.), 626 A.2d 94 (Pa. 1993). 

Such a situation may be avoided, if the Employer issues a Temporary Notice of 

Compensation Payable, as it allows the employer 90 days to investigate the extent of a 

Claimant’s injury; and, if appropriate, upon further investigation, the employer may still issue a 

Notice of Cessation of Temporary Compensation Payable and a Notice of Denial prior to the 

running of the 90-day-investigation period.   

 Conversely, if the Employer either issued a NCP or the TNCP converts to an NCP and 

the employer denies payment of any bills related to the Claimant’s lower back injury, this may 

be construed as an improper shifting of the burden of the proof to the Claimant, in violation of  

Sections 306(f.1)(5) of the Act and 413 (c) of the Act. Section 306(f.1)(5) of the Act and the 

interpretive Regulations, which provide that an employer must pay a claimant’s medical bills 

within 30 days of submission.  77 Pa. C.S. § 531(3); 34 Pa. Code § 127.208.  Moreover, under 

Section 413(c) of the Act, once an employer has accepted work injuries, the employer cannot 

stop paying benefits without an executed agreement or a court order.  77 Pa. C.S. § 774.1; 

Sheridan v. WCAB (Anzon Inc.), 713 A.2d 182 (Pa. Cmwlth. 1998).   

Section 435 of the Act provides that where an employer or its insurer violates the Act, a 

claimant may be awarded penalties.  77 Pa. C.S. § 991.   Penalties may be awarded in an amount 

up to 50% of due compensation if there has been an unreasonable and excessive delay in that 

compensation.  Id. 

Even if the Employer has evidence that a Claimant had a pre-existing condition, since an 

aggravation is compensable, when the unequivocal medical and factual evidence establish that 



the claimant sustained an injury, the denial of medical bills merely on the basis of a pre-existing 

condition may risk the assessment of penalties because an employer takes a worker as he is, pre-

existing propensities and all.  Pawlosky v. WCAB (Latrobe Brewing Co.), 525 A.2d 1204, 1209 

(Pa. 1987). 



CONSEQUENTIAL INJURIES 
 
 
 

DEFINITION OF “INJURY” 
 The term “injury” is not defined in the Pennsylvania Workers’ Compensation Act. In 
fact, in Section 301 of the Act, the term injury is defined (or at least framed) as follows: 
 

 The terms “injury” and “personal injury,” as used in 
this Act, shall be construed to mean an injury to an 
employee, regardless of his previous physical condition, 
arising in the course of his employment and related 
thereto… 

 
 Thus, an injury is defined as an injury. The 1972 amendments to the Act dispensed with 
the requirement of a showing of “violence to the physical structure of the body.” So, nearly any 
pathological response to a work-related stimulus can qualify as a compensable injury under the 
Act. 
 
 
INJURY DESCRIPTION 
  The name given to an injury (in an NCP or other Bureau document, including a judge’s 
decision) is frequently at issue, and often the subject of litigation, in workers’ compensation 
claims. Commonly referred to as the “injury description” issue, disputes in this setting typically 
arise in one of two basic contexts: 
 

1. Mislabeling: The injury is incorrectly and/or incompletely 
named/characterized. 
 

2. Later-developing: In these cases, the initial characterization 
of the injury may be correct but, over time, may become 
incorrect, in one of two ways: 

 
a.  Progression of the injury or disease 

 
b. The employee may develop “consequential” injuries 

that, although they may not be sustained at work, 
are determined to be compensable by virtue of the 
circumstances under which they occur. It is these 
consequential injuries that are the focus of this 
article. 

 
The word “consequential” or the term “consequential injury” is not only not mentioned in 

the Act, it is mentioned only in passing in the appellate case law decisions, which are themselves 
inconsistent in their analyzes of such injuries. (By contrast, the term “repetitive continuous 



trauma” is also not found in the Act, but certainly has become a recognized term of art in the 
case law, in claims involving, for example, carpal tunnel syndrome.) 

 
 

CINRAM MANUFACTURING, AND SECTION 413 (a) 
 In its 2009 opinion in Cinram Manufacturing, Inc. v. WCAB (Hill), the Supreme Court of 
Pennsylvania did employ the term “consequential” in making a distinction between “corrective 
amendments and amendments addressing sequentially-arising medical or psychiatric conditions 
related to the original injury.” The former fall into the “mislabeling” category, whereas the latter 
fall into the “later-developing” category.  
 
            In Cinram, the Court approved a judge’s modification of the injury description, in the 
context of the litigation of a termination petition, without requiring claimant to file a separate 
petition. This decision was grounded in what the Court characterized as an important difference 
between the first and second paragraphs of Section 413(a) of the Act:  The first paragraph 
permits a judge, “at any time,” to review/modify/set aside a notice of compensation payable or 
agreement “in the course of the proceedings under any petition…if it be proved that such notice 
of compensation payable or agreement was in any material respect incorrect.” The second 
paragraph of Section 413(a) requires the filing of a petition (thereby placing the adverse party on 
notice) if the “disability of an injured employee has increased, decreased, recurred, or has 
temporarily or finally ceased…” 
 
 So, again, the first paragraph of Section 413(a) refers to “mislabeling,” and the second 
paragraph to “later-developing” injuries. 
 
 
EXAMPLES OF CONSEQUENTIAL INJURIES 
 
 Travel to Medical Treatment  
 In Berro v. WCAB (Commonwealth Court, 1994), the claimant was injured in a motor 
vehicle accident while traveling to a physical therapy appointment. Applying a “but for” test, the 
court found those injuries to have been compensable. The opinion also notes that, while traveling 
to get therapy to mitigate the effects of his work injury, claimant was acting “in furtherance” of 
the employer’s business. The court also alludes to the “special circumstances” exception to the 
going and coming rule.  Thus, the opinion is a bit of a hodgepodge of theories in support of 
compensability, but it is now well-established that a claimant injured under these circumstances 
is protected under the Act. 
 
 The Berro decision and others raise unanswered questions about variations on this fact 
pattern.  For example, what if claimant was injured while driving to a pharmacy (rather than a 
treatment facility) to pick up medications that he or she is taking for the work injury?  Or what if, 
on the way to the physical therapy appointment, claimant gets hurt during a stop at a Wawa to 
get coffee?  Or, to get Advil for treatment of pain from the work injury?  What if claimant is 
injured while traveling to an IME?  If that injury is compensable and if the injury was caused by 
the negligence of a transportation service, would there be a valid third party claim?  
Subrogation? 



Injury DURING Treatment 
When claimant suffers knee pain/injury as a result of activity in physical therapy for 

treatment of a work-related back injury, the knee injury is compensable. Moltzen v. WCAB 
(Commonwealth Court, 1994)  Similarly, where claimant was hospitalized for treatment of a 
work injury and contracted MRSA as a result of being hospitalized, that infection was deemed a 
compensable injury. Duggan & Marcon v. WCAB (Commonwealth Court, 2008) 

 In Alexander v. WCAB (Commonwealth Court, 2011), claimant was injured while doing 
prescribed physical therapy exercises in her hotel room, during a business trip. In a footnote to 
the memorandum opinion, the court stated: “[N]ot only was claimant a traveling employee, but 
she was injured while doing physical therapy exercises prescribed for her September 4th work-
related injuries.” 

However, where the claimant injured his shoulder performing weight-lifting exercises at 
home to improve his general conditioning while recovering from a work-related foot injury, the 
Commonwealth Court upheld a denial of benefits.  Duncan v. WCAB (Commonwealth Court, 
2008)  In doing so, the court specifically noted that “there is no specific medical evidence 
suggesting that upper extremity weight lifting was [medically] recommended…” 

“Compensatory” Injuries 
The hip bone is connected to the leg bone, the leg bone to the ankle bone, the ankle bone 

to the foot bone, etc. It is well-settled that injuries developed as a result of compensating for the 
altered use or non-use of an injured body part is compensable. One of the most common of these 
is a leg or foot injury that results in an antalgic gait (limp) causing back pain/injury. See Holy 
Redeemer Health System v. WCAB (Commonwealth Court, 2015). 

It is also well-settled that a psychological injury/disability resulting from the effects of a 
physical work injury is compensable. See County of Dauphin v. WCAB (Commonwealth Court, 
1990). 

Addiction to Medication 
Not surprisingly, drug addiction arising from the use of medication that is taken for the 

treatment of a work injury is compensable. In an interesting case that is working its way through 
the appeals process, a workers’ compensation judge granted a termination of benefits based upon 
a finding of full recovery from the work injury but, because claimant was indisputably drug-
addicted, the judge made the termination order contingent upon the employer’s offering of and 
payment for a drug rehabilitation program. The termination order was vacated by the Appeal 
Board, and remanded to the judge “to determine whether claimant continues to suffer from a 
work-related opioid addiction or is fully recovered from his entire work-related injury.” 
Following the judge’s disposition on remand, further appeals in this case are likely.     



Complications Down the Road:  Consequential Injuries 

Practical Considerations in Managing Claims Involving Consequential Injuries 

Hypothetical Claim Scenario:   A 35‐year‐old employee, Jane, slips and falls on a wet floor at 

her workplace injuring her right ankle. She is examined by a panel physician who diagnoses her 

with a right ankle sprain.  The claimant is given a script for physical therapy.  She is taken off 

work by the physician and will be reevaluated in 4 weeks.  As a result, the claimant sustains a 

loss of earnings.  

Initial Claims Investigation:   

 Limit delays between the work incident, claim submission, and contact with the parties.

Jane is losing wages and is, understandably, concerned about the ability to pay her bills.

 Obtain a statement from the claimant regarding the incident.   Was it a witnessed

event?

 Does the description of the incident and the injuries alleged by the claimant correspond

with the injuries identified on the First Report of Injury?

 Are the initial medical reports consistent with the employer’s report and the claimant’s

statement?  Obtain additional clarification from the parties, if needed.

 Will the employer be able to accommodate work restrictions?

 Promote effective communication between the employer, claimant and insurance

adjuster.  Avoid an adversarial environment that is counter‐productive for all parties.

 The adjuster should timely file the appropriate State document.  In Jane’s case, the

adjuster files a Notice of Temporary Compensation Payable with an injury described as

“right ankle sprain”.

Consequential Injury:  While attending her fourth physical therapy appointment two weeks 

after the work incident, Jane trips while performing an exercise on a treadmill and strikes her 

head against the handle of the machine.  Thereafter, the claimant contacted her supervisor to 

update her regarding her work status.  She advised the employer that she had struck her head 

while participating in physical therapy exercises. She further indicated that she visited the panel 

doctor and was referred to a neurologist to evaluate her for a closed head injury.   In turn, the 

employer representative called the insurance adjuster concerning the incident at physical 

therapy.  



Consequential Injury Investigation 

 A timely investigation is critical when a consequential injury has occurred.

 The adjuster should contact the claimant for a statement as soon as he/she has notice

of the event.  Obtain details regarding the incident and alleged injuries.

 The adjuster should also contact the physical therapist or physical therapy facility

concerning the incident.  Does the provider have a report concerning the incident?

If so, will the facility provide a copy? Were there any witnesses? What specific injuries

were alleged?

 Request a copy of any medical records related to the consequential injury.  Are there

prior medical records relative to the injuries of a similar nature?

 Should the State document be amended to include the consequential injury?  In the

case of a Notice of Temporary Compensation Payable, liability has not yet been

accepted.  The NTCP provides the adjuster 90 days from the initial date of disability to

investigate and accept or deny liability.

 Is there a question of the consequential injury occurring within the course and scope of

the claimant’s employment?  If so, obtain a legal opinion.

Consequential Injury Impacting Physical Capabilities  

 What if the consequential injury changes the claimant’s physical capability status?

1. In Jane’s case, she was initially taken off work for four weeks.  But if Jane were

working light duty with a wage loss and the consequential injury changes her status

from light duty to sedentary duty, can the employer accommodate the increased

restrictions?  If so, the adjuster and employer representative need to continue to

monitor the weekly wages to determine any changes in the temporary partial

disability rates.  If the employer cannot accommodate the change in status, the

claim may result in a change from temporary partial disability benefits to temporary

total disability.

2. An early determination by the employer regarding the availability of modified duty

to injured workers may help the processing of their workers’ compensation claims.

Subrogation 

 The adjuster should determine if the claimant is pursuing a third‐party action.  If so, it is

important to place the claimant on notice of Section 319 of the Act.  The adjuster should

continue to monitor the subrogation status throughout the claim process.



 

Independent Medical Examination 

 If the claimant or her counsel files a Review Petition to amend the injury description, is 

an Independent Medical Examination (IME) needed?  

1. When scheduling an IME, it is important to consider the most appropriate 

discipline to evaluate the claimant.  

2. Consider the treating physician’s discipline.  Do you need an IME physician of the 

same discipline? 

3. Scheduling an IME with a physician who has specialty in the injured body part(s) 

may help with credibility determinations when litigated.   

4. In Jane’s scenario, are two IME needed?  Discussing the scheduling of an IME with 

your counsel may be beneficial.  

5. It is important to provide all pertinent records and claims history to the IME 

physician.  Provide information that is objective and avoid personal opinions. If 

there are regular duty and modified duty job descriptions available, copies should 

be provided to the IME physician.  

Medical Bill Submissions Relative to the Consequential Injury 

 What should the adjuster do with incoming medical bills relative to Jane’s head injury? 

 Discuss the claim and your plan of action with counsel.  Utilizing available resources to 

ensure compliance with the Act will help provide fairness to all parties.  

 If any unilateral denial of benefits is being considered, a review by your legal counsel is 

suggested.  Otherwise, the employer/insurer may risk a Petition for Penalties.  

 Communicate with the claimant.  If it is the intention of the insurer/employer to not 

address the consequential event, the claims representative should express this to the 

claimant.  Eliminating delays in the claim process is a benefit to all parties.  It enables 

the claimant to decide if she will file a Petition.  It may limit the period of disability at 

issue. 

Conclusions    

A. When a consequential injury is alleged, a timely claim investigation should be 

conducted. 

B. Issue appropriate Bureau documents throughout the course of a claim.  Consider if the 

Notice of Temporary Compensation Payable will enable you to obtain the information 

needed to make a well‐informed decision concerning the claim.  

C. Communication between the parties helps limit confusion and enables the claim process 

to move more expeditiously. 

D. Utilize available resources, including legal counsel, to ensure compliance with the Act.  

 




